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Regulating Business in Times of Turbulence.
Thinking out of the Box for a Sustainable Future
by
Deirdre Ahern1
Tineke Lambooy2
Diletta Lenzi3
Within the current turbulent times, businesses and their engagement
with society are the pressing challenge of our time. Especially since the
2007/2008 financial crisis, business scholars have started questioning
the role of businesses and how to realign financial markets and large
corporations to benefit civil society and the environment. The influence
that large enterprises nowadays exercise on the social, environmental, and
political context at a global level, together with political turbulences all
around the world and the weaknesses of national governments in facing
supranational environmental and societal challenges, put businesses at
the centre of the political debate. Furthermore, the global pandemic has
underlined the urgency to restore corporations to a healthier place in
the society, reducing their negative impact on the environment but also
making businesses themselves foster sustainability in their business and
supply chains. As key players in the global economy, businesses are part
of the global problems, but they can also be part of the solution.
Within this context, international academic debate is questioning the
very essence of corporations, discussing the corporate purpose and
directors’ fiduciary duties to parties other than shareholders. However,
there is also the risk of oversimplifying the debate, lining up into the
two opposite fronts of shareholderism versus stakeholderism, rather than
acknowledging that profit does not have to be at the expense of values.
Also, large corporations themselves have recognised the impossibility to
operate in an economy and a civil society that is facing unprecedented
environmental and societal challenges,4 but there is a concrete danger
that those statements remain mere declarations, unfollowed by actions.
Furthermore, sustainability is becoming big business itself, due to
1

2

3

4

 rofessor in Law and Director of Research at the Trinity College of Dublin – School of
P
Law. Member of the international academic network ‘Daughters of Themis’.
Professor of Corporate Law and member of the Research Council at Nyenrode Business
Universiteit. Member of the international academic network ‘Daughters of Themis’.
Post-doc Research Fellow of Business Law at the University of Florence. Member of the
international academic network ‘Daughters of Themis’.
See Larry Fink’s letters to CEOs (2017), which advocates to applying a long-term view
to business and engaging in making a positive impact on sustainable development
(available at www.blackrock.com/corporate/investor-relations/2017-larry-fink-ceoletter); or the Business Roundtable Statement signed in 2019 by large US corporations
(available at www.businessroundtable.org/purposeanniversary).
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sensitive consumers and investors.5 The (ab)use of sustainability as a
marketing strategy entails serious risks of social and greenwashing
whenever this comes with no real intention to generate a positive social or
environmental impact. This calls for rethinking corporate accountability
regarding sustainability statements and promised behaviours.
Finally, the burgeoning availability of new technologies deserves
considerations on what role they can play to enhance business
sustainability strategy execution and monitoring.
While recognising the need to incentivise the discussion on the role of
businesses to actively contribute to a sustainable future and the power of
regulation to propel this, the Daughters of Themis: International Network of
Female Business Scholars celebrated its fifth anniversary in 2020 by inviting
scholars in all areas of scholarship pertaining to business to bring forward
new ideas and to deliberate about new ways of thinking. By adopting a
multidisciplinary approach, the conference opened a deep discussion on
business and sustainability, thinking outside the box to frame thinking on
a holistic economic and legal system that could facilitate a way of running
businesses and managing corporations that is commercially functional,
compatible with the planetary boundaries,6 and adhering to the social
foundation.7
This special issue of the International and Comparative Corporate Law Journal
collects four selected papers presented during the Daughters of Themis’s
Quinquennial event. Several more papers will be included in a second
special issue of the Journal, also organised and edited by Daughters of
Themis scholars.
Within the present issue, Kinanya Pijl’s contribution challenges the
paradigm of contemporary businesses – which is defined by the author as
‘extractive’ – and they question the ‘proper way of running an economy’.
By using the concept of non-extractiveness to capture the essence of an
economy that is ‘not depleting but distributive and (re)generative of
the resources it depends on’, the paper focuses on the entity’s purpose,
revenue model, legal structure, internal distribution of decision-making
power, as well as on organisational culture.
5

6

7
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 or instance, sustainability-themed investment in the global capital markets amounted
F
to $3.2 trillion in 2020, according to UNCTAD (see www.unctad.org/press-material/
sustainable-finance-surges-despite-volatile-markets-during-covid-19-says-un-report).
J. Rockström, ‘Planetary Boundaries: Exploring the Safe Operating Space for Humanity’
(2009) 14(2) Ecology and Society 32; see also W. Steffen, ‘Planetary Boundaries: Guiding
Human Development on a Changing Planet’ (2015) 347 Science 6223.
K. Raworth, Doughnut Economics: Seven Ways to Think Like a 21st-Century Economist
(Penguin 2017).
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The adoption of a long-term view in managing private institutions
becomes especially crucial for those entities that could compromise the
systemic stability of the financial market. This is the case with regards
to central counterparties (‘CCPs’). By guaranteeing the over-the-counter
derivatives of a failing institution, CCPs can supposedly prevent the
failure of one institution from spreading to its counterparties, but their
risk’s centralisation also makes CCPs central entities in the financial
market, whose failure could have devastating consequences for systemic
stability. Within this context, Katrien Morbee’s paper analyses the
corporate governance of CCPs, arguing that CCPs which focus only
on shareholder value maximisation do not have the best incentives to
prevent systemic risk generated by their activities; consequently, it is
necessary to rethink the purpose of CCPs and to redesign their corporate
governance accordingly.
The importance of adopting a long-term view in corporate law concepts
that influence the choices made by the board in shaping the business
activities is also stressed by Yue Ang and Tineke Lambooy. They argue
that the current interpretation and application of the concept ‘solvency’
by corporate lawyers, insolvency lawyers and financial experts, which
interpretation currently only takes into account financial parameters,
does not support corporate boards to invest in and maintain the natural
capital and social capital a corporation is dependent on. Hence, it does
not assist boards in their sustainability journey towards implementing
a business model that is based on circularity and is also ‘socially sound’.
The authors propose the adoption of an ‘integrated corporate capital
solvency standard’ that considers and records financial capital as well
as corporate natural capital and human capital. In their view, only when
all three forms of capital are in good shape, one can conclude that a
corporation is solvent and able to manage operations into the foreseeable
future, and that excess funds can be distributed to its shareholders.
Finally, Elif Oral’s paper theorises a corporate human rights accountability
model for businesses operating within the limits of planetary boundaries
and respecting human rights. The author especially argues that the
network theory can be used for developing a global holistic model for
economically, socially and environmentally sustainable and accountable
business. Examining the work of the Open-ended intergovernmental
working group on transnational corporations and other business enterprises
with respect to human rights, established by the United Nations Human
Rights Council,8 the author argues that the strategies of international and
8

 /HRC/RES/26/9, Elaboration of an international legally binding instrument on
A
transnational corporations and other business enterprises with respect to human rights,
26 June 2019.
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national institutions can be organised as a ‘glocal’ network of networks
for filling the accountability gap concerning corporate human rights
violations.
All in all, in adopting four different perspectives, all papers included
in this special issue provide new and important insights on businesses’
regulation that directs their governance and accountability. These
perspectives call for a commendable paradigm shift in law and market
practice to align businesses towards sustainable development and a
more sustainable economy. Together, they form a fitting tribute to the
Fifth Anniversary of the Daughters of Themis International Network of
Female Business Scholars’, and the vision of its founders to establish an
international and multidisciplinary research network of female scholars
who wish to contribute to changing the role of business from being part
of the global problems to becoming part of the solution.
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FROM AN EXTRACTIVE TO A NON-EXTRACTIVE ECONOMY:
DISENTANGLING THE BUILDING BLOCKS OF
NON-EXTRACTIVE ECONOMIC PRACTICES
Kinanya Pijl1
1. THE EXTRACTIVIST PARADIGM
The paradigm of contemporary business is extractive; it is oriented
towards extracting ever more unpaid energy, resources, money, personal
data, labour, health and well-being from people and from places.2
The concept of extractivism is commonly understood as referring to
extractive industries which extract oil, gas or minerals from the planet.
But when I speak of extractive capitalism, I first and foremost refer to
the contemporary political economy of financialized capitalism – where
increasing technological prowess meets political support to subject ever
more spaces, people and resources to the mill of exploitation, extraction
and dispossession in the name of profit and progress.3
Extractivism presents us with a particular mentality in which the world is
regarded as a frontier of conquest rather than a home. This mindset shapes
how people relate to each other, increasingly determining relations by
a culture of individualism, competitiveness, and instrumentality paired
with a narrow interpretation of what one owes to nature and others.
Klein contrasts extractivism with stewardship, noting that “Extractivism
is a nonreciprocal, dominance-based relationship with the earth, one purely of
taking. It is the opposite of stewardship, which involves taking but also taking
care that regeneration and future life continue.”4 Extractivism is a mentality
that reduces life into objects for the use of others as a source of profit,
giving them no integrity or value of their own. This turns complex living
ecosystems into “natural resources” and mountains into “overburden” –
as this is how the mining industry terms the forests, rocks, and streams
that get in the way of its bulldozers.5 Extractivism is also the reduction
of human beings into either labour to be extracted and pushed beyond

1

2

3
4

5

 inanya Pijl, Amsterdam Center for Transformative Private Law, Amsterdam Law
K
School, k.c.i.pijl@uva.nl. This article is part of the N-EXTLAW project which has received
funding from the European Research Council (ERC) under the European Union’s
Horizon 2020 research and innovation programme (Grant agreement No. 852990).
Jason W. Moore, Capitalism in the Web of Life: Ecology and the Accumulation of Capital (Verso
Books, 2015).
David Harvey, A Brief History of Neoliberalism (Oxford University Press, 2005).
Naomi Klein, This Changes Everything – Capitalism vs. The Climate (Simon & Schuster
Paperback, 2014) 169.
Ibid.
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its limits, or alternatively, into social burden which must be locked out at
borders or locked away in prisons and other institutions.6
Extractivism is intimately connected to imperialism as both a mentality
and governmental practice. It rests on the belief that there is always
somewhere else to go and exploit once the current site of extraction
has been exhausted. However, in order to create such ‘sacrifice zones’,7
‘frontiers of appropriation’8 and spaces of dispossession,9 there must
be people and cultures who count for so little that they are considered
deserving of sacrifice.10 From the perspective of those at the bottom,
this sacrifice is usually experienced as expulsion – from life projects,
livelihoods, membership and the social contract at the center of liberal
democracy – and is marked by extremes in unemployment, poverty,
suicide, displacements from home and land and incarceration. 11
2. TOWARDS THE NON-EXTRACTIVE PARADIGM
The claim that there is something fundamentally wrong and unsustainable
about the way in which the European and global economies operate has
been regularly put forward over the past 50 years, but it is only relatively
recently that this has been taken more seriously.12 Several catalysts have
been at the root of this change in attitude. Firstly, scientific evidence has
made it clear that climate change is real and human activities – largely
the release of polluting gases from burning fossil fuels (coal, oil, gas) – are
the main cause.13 Secondly, beyond our society’s destabilizing impact on
the climate system, nature has also been significantly altered and harmed
by humans across most of the globe. In the past 50 years, the human
population has almost tripled, the global economy has grown nearly
fourfold and global trade has grown tenfold – together driving up the
demand for energy and materials.14 Both markets and governments have
favoured expanding economic activity, which often causes consequent
environmental harm, over conservation or restoration. Today, human
action threatens more species with global extinction than ever before.
6
7
8
9
10
11
12

13

14

14

Ibid.
Ibid.
Moore (n 2).
David Harvey, A Brief History of Neoliberalism (Oxford University Press, 2005).
Naomi Klein, (n ) 170.
Saskia Sassen, Expulsions (Harvard University Press, 2014) 15.
With the Paris Agreement, the European Green Deal, the proliferation of sustainability
litigation, youth protests, and academic research.
IPCC, ‘Global Warming of 1.5°C’ (2018) 4; IPCC, ‘Climate Change 2014: Synthesis
Report’ (2014) 2.
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services
(IPBES), ‘Summary for Policymakers of the Global Assessment Report on Biodiversity
and Ecosystem Services’ (2019) paras B4, B5, B1, A4, A3 and A5.
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The ‘costs and benefits’ of our environmentally extractive global economy
have also not been distributed evenly, as about a quarter of the population
have been left multidimensionally poor and vulnerable to exploitation,
whilst the gap between the poor and the rich keeps widening. The top
1% have captured most of the gains from economic growth, whilst the
flat or decreasing economic share of labour has impoverished the middle
class across the ‘rich’ world.15 At the same time, the super-rich have done
disproportionately well; in 2020 alone, during the global pandemic,
billionaires increased their fortunes by 27.5% to more than 10 trillion.16 At
the bottom of the distributional ladder, more individuals around the world
may be escaping abject poverty, but staggering numbers of people still
remain multidimensionally poor.17 The Global Multidimensional Poverty
Index 2019 shows that across the 101 countries studied, 23.1% of people
are multidimensionally poor.18 Two thirds of these multidimensionally
poor people live in middle-income countries and half are children under
18 years old. The multidimensional poor have limited or no access to
education and well-paying jobs, leaving them vulnerable to accepting
jobs that are underpaid, dangerous and humiliating or being forced to
have their underaged children join the workforce to be able to sustain
their families. Finally, since 1980, most states – both rich and emerging
– have privatised large public wealth.19 Today, while national wealth has
substantially increased in rich countries, public wealth is negative or close
to zero. These numbers will only be grimmer in developing countries
which have been subject to a set of Washington consensus policies, or
Shock doctrines in the ‘Eastern bloc’.20 This privatisation, as well as
undercutting public investment and public capacity,21 presents serious
constraints on the ability of governments to tackle either inequality or
environmental crisis.
The climate crisis, equity crisis,22 and crisis of the natural world all
challenge the validity of the supposed “proper way of running an
15
16

17

18

19

20
21

22

 ranko Milanovic, Global Inequality (Harvard University Press, 2016).
B
Rupert Neate, ‘Billionaires’ wealth rises to $10.2 trillion amid Covid crisis’, The Guardian
(Wed 7 Oct 2020) London.
The question of inequality considers the shape of wealth distribution (how far away
those at the bottom are from those at the top and what lies in-between), whilst poverty
identifies those persons whose earnings place them at the bottom of this distribution.
UNDP and Oxford Poverty and Human Development Initiative, ‘Global
Multidimensional Poverty Index 2019 – Illuminating Inequalities’ (2019) 1–6.
Some of these transfers were orchestrated within the framework of the World Bank and
IMF policies (Washington consensus) with regard to the developing countries, and as
‘Shock Doctrine’ in the former Eastern Bloc.
Naomi Klein, The Shock Doctrine: The Rise of Disaster Capitalism (Macmillan, 2007).
Mariana Mazzucato, The Value of Everything: Making and Taking in the Global Economy
(Hachette UK, 2018).
Equality is about sameness; it promotes fairness by giving everyone the same thing.
Equity is about fairness; it is about making sure people get access to the same
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economy” that underlies the extractive capitalism in which – one way
or another – we are all collectively trapped. But what should extractive
capitalism be replaced with? This question is central to many New
Economy proposals, such as the circular economy, the regenerative
economy, conscious capitalism and Doughnut Economics. I use the
concept of non-extractiveness to capture the essence of a just economy,
consisting of economic practices that are distributive and (re)generative
by design – rather than depleting – of the very environmental or social
resources they depend upon. Ecologically regenerative practices and
the principle of democratic distributions of both power and resources
are at the very heart of the non-extractive economy. From a number of
important articulations of what such a non-extractive economy requires,
I chose to foreground two principles articulated by Raworth’s Doughnut
Economics,23 as they are a helpful guide for developing the principles of
non-extractive organizations (N-EXTs).
First, Raworth urges us to create an economy that is distributive by design,
in which society does not wait for growth to reduce inequality. In this new
economy, it is not just income that is distributed, but also other sources
of wealth such as land, labour, technology, knowledge and money. In
this new economy, land may be owned in common by a community and
companies make sure that the value their workers generate flows back
to those who contribute to the success of the company. In this economy,
government may tax the use of non-renewable resources, rather than
labour. Society may move away from the overuse and abuse of IP towards
developing collaborative knowledge creation, such as open-source
software. Nowadays, commercial banks have the privilege to create
money, but in the new economy central banks may take back this power.
24
State-owned banks could cheaply finance long-term transitions to shift
power away from the rentiers of today’s financialised economies and the
distributive impacts of monetary policy measures could be transformed
to benefit indebted households, or to channel investments towards green
and social infrastructure projects.
Second, Raworth stresses that the economy must be regenerative by design.
Economic theory has long portrayed a clean environment as a luxury
good, affordable only for the well-off, reinforced by the Environmental
Kuznets Curve (pollution has to get worse before it can get better, and

23

24
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opportunities. Our differences can create barriers to participation, thus equity must be
ensured before we can enjoy equality.
Kate Raworth, Doughnut Economics: Seven Ways to Think Like a 21st-Century Economist
(Chelsea Green Publishing, 2017).
See all publications by Positive Money, www.positivemoney.org; Michael McLeay,
Amar Radia and Ryland Thomas, ‘Money Creation in the Modern Economy’ (Bank of
England Quarterly Bulletin 2014 Q1) 14.
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growth will eventually clean it up again). The design of linear industrial
systems is inherently degenerative; cradle to grave manufacturing
supply chains take, make, use and lose. In this degenerative industrial
economy, value is monetary and is created by searching for ever-lower
costs and ever-greater product sales – typically generating intense
material throughflow. Instead, Raworth suggests that society must
move to a circular economy where material throughflow is transformed
in round-flow. However, a real transformation can come from a new
understanding of value. Regenerative industrial design can only be
fully realised if it is underpinned by regenerative economic design. This
requires rebalancing the roles of the market, the commons and the state,
and redefining the purpose of business, the functions of finance, and the
metrics that recognise and reward regenerative success.
3. THIS PAPER’S CONTRIBUTION
A multitude of entrepreneurs around the world are experimenting with
economic practices and organizational designs which serve to positively
contribute to social, environmental and cultural change. In effect, they
are experimenting with practical ways to reimagine extractive capitalism
so that it works for all the members of society and our planet. This paper,
and the N-EXTLAW project on which it builds, is founded on the premise
that exactly these organisations may hold the key to the deep societal
transformation towards a non-extractive economy. By working with
and learning from these innovators, we aim to understand what a nonextractive economy may look like and how to get there, while articulating
in particular the role of law – both private and public – in ushering in
such a non-extractive future.
This paper presents a first step in our quest to articulate what kind of
organisations may be considered as non-extractive. In the following, I
re-read scholarship from the fields of business organisation, corporate
governance, company law and organisational sociology against the
background of our hands-on knowledge of two organisations (Buurtzorg
and Triodos) which I believe approximate the ideals of the non-extractive
economy. I distil seven analytical dimensions of their organisational
design that seem crucial for the assessment of the non-extractive character
of an organisation. These include 1) Organisational Purpose, 2) Revenue
Model, 3) Legal Structure, 4) Internal Distribution of Benefits, 5) Internal
Distribution of Decision-Making Power, 6) Organisational Culture, and
7) Environmental and Societal Impacts.25
25

 learly, these categories are not water-tight and there is in fact considerable overlap
C
between them. Through future empirical analysis, I expect to further revise, refine and
deepen this framework.
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What makes these two organisations, Buurtzorg and Triodos, worthy
of this attention? Buurtzorg is a pioneering healthcare organisation
in the Netherlands which, after decades of commercialisation and
standardisation of care provision, has turned against all neoliberal
prescriptions and built its organisational design around a nurse-led model
of holistic care and self-managing teams.26 The purpose of Buurtzorg
is to eliminate unnecessary bureaucracy in the care process, to deliver
better and more personal care by giving autonomy to local nurses and
decreasing the number of care professionals that patients have to deal
with, and to do away with management structures that create incentives
that work against patients’ and nurses’ interests. Buurtzorg lets small
teams of nurses work independent of the usual managerial supervisory
structures, which strengthens local ties and supports networks within
the neighbourhood.27 The role of central management (around 35
administrative staff members) is mainly to keep the formalities of the
outside world away from nurses, so that they can focus on their actual
job. Buurtzorg is run as a foundation (which cannot be owned by
other legal or natural persons) that is not-for-profit and legally obliged
to serve the goals laid down in their statutes. The organisation considers
the assumption that everyone is out to gain profit as not only incorrect,
but as an obstacle to Buurtzorg’s development. About 90% of their funds
are spent on salaries and 8% on overheads, leaving 2% for ‘profits’ which
are re-invested into Buurtzorg.28 Not making any individual profit,
outside of a fixed salary, is a precondition for their model to work. This
organisational model allows higher-skilled workers to give more attention
to their patients, limiting the number of care professionals that patients
have to deal with and making sure that nurses can focus on prevention –
decreasing the patients’ reliance on care in the long term.29
Triodos Bank has been recognised as a leader in ethical banking for the
last 40 years and, contrary to traditional financial institutions, only lends
money to organisations in the real economy who work to bring about
positive and lasting change.30 The bank’s mission is to make money work
for positive social, environmental and cultural change and the bank has
structured its organisation in such a way as to protect its mission and
26

27

28
29

30
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 uurtzorg, ‘Organisatie’, www.buurtzorgnederland.com/organisatie/ accessed 29 April
B
2021.
Jos de Blok and Aart Pool, ‘Buurtzorg: Menselijkheid boven bureaucratie’ (Boom: 2006),
18–19.
Interview with Jos de Blok (Founder of Buurtzorg) by Jesse Peters, 4 August 2021.
Jos de Blok and Karen Monsen, ‘Buurtzorg Nederland’ (2013) 113(8) American
Journal of Nursing 55–59; Jos de Blok and Aart Pool, ‘Buurtzorg: Menselijkheid boven
bureaucratie’ (Boom: 2006) 16–17; Buurtzorg, ‘Persoonlijk en professioneel, www.
buurtzorgnederland.com/professionele-wijkverpleging/kwaliteit-van-zorg/#first-block
accessed 23 August 2021.
Triodos Bank, ‘About us’, www.triodos.com/about-us accessed 29 April 2021.
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identity. All the bank’s shares are held in trust by a foundation who issues
depository receipts for these shares to the public and to institutions. These
depository receipts embody the economic aspects of the shares. The
foundation exercises the voting rights for these shares and their decisions
are guided by the bank’s ethical goals and mission, its business interests
and the interests of the depository receipt holders. The depository
receipts are not listed on any stock exchange. Instead, the bank maintains
its own platform for trading in depositary receipts.31 Triodos Bank has a
viable business model whose competitive advantage is not its pricing,
but its vision. Besides this, the bank also publishes details of all the
organisations they lend to, so that their savers and investors can see how
the bank is using their money.32 The bank’s stakeholders can collectively
be regarded as a community of likeminded people who challenge the
bank on how they use money when they deem a certain financing to be
unaligned with the bank’s mission.
4. THE BUILDING BLOCKS FOR NON-EXTRACTIVE ECONOMIC
PRACTICES
4.1 Purpose
Corporations can be powerful actors that shape the way our world is
structured and impact people and planet around the globe. How these
organisations impact our world depends on both the purpose that society
attributes to corporations, as well as the corporate purpose that these
economic actors define for themselves.33 Society’s understanding of the
purpose of corporations has been subject to major changes over time. Early
modern corporations were instinctively and inherently social entities.
The global chartered trading companies of the 17th to 19th centuries,
backed by the imperial ambitions of their governments, were mandated
to increase trade and economic prosperity while simultaneously being
expected to provide employment, housing, and medical and educational
services in their trading localities.34 Davoudi et al show that the notion of
corporations’ social purpose evolved throughout history and included
charitable donations, the provision of public services and improved
welfare to external stakeholders and employees.35

31
32
33

34
35

 riodos Bank, Annual Report 2020, 8.
T
Triodos Bank, Annual Report 2020, 59.
See also: Nien-Hê Hsieh and others, ‘The Social Purpose of Corporations’ (2018) 6(s1)
Journal of the British Academy 54/55.
Ibid, 18.
Leonardo Davoudi, Christopher Mckenna and Rowena Olegario ‘The Historical Role
of the Corporation in Society’ (2018) 6(s1) University of Oxford Journal of the British
Academy, 20.

19

From an Extractive to a Non-Extractive Economy

The corporate right to exist, as granted by the state through the right
to incorporate, has – in the past – been made conditional upon the
company’s added value to their home state and society. The pursuit of
private gain was thus accepted under the condition that some benefits
flowed back to the state or society at large. At the same time, this model
facilitated ‘extraction elsewhere’, as long as the benefits of such extraction
also benefited the state and its inhabitants. In fact, the presumption of a
social purpose often shielded corporations from public criticism, since
the owners or managers could argue that the corporation’s exploitation of
workers or customers served a larger public purpose.36 Hence corporate
extractivism has been facilitated by law, with some safety valves in place
to ensure that the domestic public benefitted from extractivist practices.
At the same time, the supposed serving of the greater good legitimated,
and still legitimates, exploitation and degradation, pointing towards the
complex balancing involved in determining worthy pursuits and the
conditions under which they can be regarded as worthy.
While human beings can be regarded as an ends in themselves,
corporations have little or no intrinsic value.37 Corporations coordinate
the actions of several—and sometimes many—people to achieve
certain goals. Embedding these goals in such a legal person endows
these objectives with a lifespan beyond that of its constituent members,
while endowing them with collective energies. As corporations have
no intrinsic value, societies must decide why they allow corporations
to exist in the first place. Societies can set conditions for corporations to
tie the benefits of limited liability with concrete responsibilities towards
society. Corporations may also be required to serve a social purpose
based on the idea of reciprocity; corporations rely on social resources and
infrastructure for their existence and continued operation. Their existence
is only possible through a societal licence and continued support. In
return, the operations of the corporation must have sufficient value for
the society in which they operate.38
Economic theory and the related dominant understanding of the
proper way to run an economy has had profound influence on how
society has come to think of the social purpose of corporations. In 1932,
the Harvard Law Review was the stage of a debate between two US
corporate law scholars, Merrick Dodd and Adolf Berle, who discussed
whether a corporation has both profit-making and social/public welfare
functions or whether profit-making for shareholders is the sole corporate
36
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purpose.39 Over time, the latter perspective became the dominant social
norm in Europe and beyond, as share price transformed de facto into
the key determinant of corporate success. This transformation marks
contemporary extractivism.
Shareholder primacy shaped – and still shapes – how societies concept
ualize what objective economic actors must pursue, the governance
problems that come with this pursuit and where solutions must be
sought. Shareholder primacy has provided its own rules, principles and
terminology for corporate management and governance, such as the
notion of having an objective maximand (maximise shareholder wealth)
with an objective means of measurement (the current market price of
shares) and a tightly worded framing of the (principal-agent) problem.40
The potential solutions that naturally follow from this conceptualisation
of the problem are increasing shareholder rights, enhanced control and
monitoring of boards, and improved transparency. Even if one does not
agree with the shareholder primacy approach to corporate purpose, it
frames and shapes the way society thinks and talks about good or bad
corporate behaviour. Importantly, shareholder primacy thinking has
rendered questions concerning corporate purpose insignificant, as it
regards corporations as a nexus of contracts among individuals and
this contractual nature is claimed to remove the question of corporate
purpose from the field. Instead, it has channelled all attention to limiting
the agency costs that follow from the separation of ‘ownership’ and
management.
The shareholder primacy mindset – ingrained in the laws and regulations
of the EU and its Member States, as well as in the major common law
jurisdictions such as the UK and US – has a strong tendency to foster
corporate extractivism. In the EU, shareholders are legally empowered
to hold companies to account and to make their interests count and
voices heard through shareholder voting and enforcement by litigation.
Other stakeholders, such as employees, suppliers, impacted groups, the
impacted environment and animals and society at large are less, or not
at all, legally empowered to make their interests count. Moreover, the
corporate focus on maximising share price brings with it the imperative
to exploit and squeeze the human and natural resources that the company
relies on. Workers are paid as little as the company can get away with,
‘externalities’ are not accounted for – except where legally required as
39
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they could otherwise increase prices, which may harm the company’s
financial bottom line – and efficiency dictates how to do business, rather
than the imperative to make work socially meaningful, personally
challenging and joyful.
In company law and corporate governance scholarship, as well as in
the business community, the notion of corporate purpose has gained
momentum as an alternative to the shareholder primacy perspective.
Blackrock’s Larry Fink wrote in his 2019 letter to CEOs: “Purpose is not
a mere tagline or marketing campaign; it is a company’s fundamental
reason for being – what it does every day to create value for its
stakeholders. Purpose is not the sole pursuit of profits but the animating
force for achieving them.”41 Sjåfjell and Mähönen propose that corporate
purpose should be redefined as sustainable value creation within the
planetary boundaries, in which overarching purpose must be integrated
into a redefinition of the duties of the board.42 Theoretically, in its infancy,
corporate social purpose has great potential to foster non-extractive
economic practices, as it is both distributive and regenerative by design.
The purpose of an economic actor is the most crucial determinant
of its behaviour as it is the direction-setter, definer of discrepancies
requiring action and the indicator of compliance, failure, or success.43
Purpose channels managerial efforts to directly contribute to social and
environmental objectives as well as to reflect more critically and deeply
on what the organisation wants to achieve on behalf of or in service of
society.
A collective of 25 Dutch professors in company law argue that the
norm of acting in the best interests of the company has not ensured
that companies act responsibly, and they suggest integrating the duty
to operate as a responsible corporate citizen into the duties of both the
managing board and the supervisory board.44 Such an explicit broadening
of the duties of managing and supervisory directors provides guidance
for the interpretation of open norms in company law. In addition, they
invite companies to formulate what they want to achieve in and on behalf
of society – their purpose – in their articles of association. While current
41
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company law does not obstruct companies in doing so, they suggest
explicitly including this in Dutch company law to signal that it is deemed
important for companies to think about their position in society.
Besides the law’s potential to foster non-extractive practices through
corporate purpose, companies can also operationalize corporate purpose
as a management and governance mechanism that provides a yardstick
based on which actors can be held to account, both within the organisation
and externally. Within the organisation, purpose enables members to
be motivated, rated and rewarded based on their ability to deliver on
the organisation’s purpose, enabling members of the organisation to
challenge decisions while appealing to a mutually recognised standard.
To do so, organisations should reflect on their vision for the future world
and how they want to contribute to creating this world. Their purpose
statement should address the genuine tension in what the organisation
chooses to prioritise and organisations should develop their strategies
annually with concrete objectives to deliver upon. Performance metrics
must then be defined based on these objectives and the organisation must
reflect on the legacy issues or systemic problems which may prevent them
from implementing their purpose. The purpose and its rollout in concrete
objectives are a north star which requires annual reflection and revision.
Externally, while the assurance of financial and sustainability information
nowadays focuses on ensuring that the information provided in annual
reports is accurate and reliable, assurance providers could also fulfil an
important role in assessing the extent to which an economic actor acts in
line with their own corporate purpose.
4.2 Revenue Model
How the organisation ‘makes money’ is perhaps the strongest determinant
of its extractive or non-extractive character. An organisation’s revenue
model concerns questions such as what value an organisation should
pursue and offer (for sale), how to price such offerings, and who will
ultimately want to pay for it.45 The revenue model is an essential part
of the broader business model, which sets out an overall picture of the
organisation and how it goes about achieving its goals (e.g., profitability,
growth, social impact, etc.).’46
Academic interest in business and revenue models rose in the 90s, with the
growth of the digital economy and novel ways in which tech companies
45
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went about generating revenue.47 How an organisation decided to make
money, it turns out, determines its social and environmental impacts far
more than a proclaimed purpose. To illustrate this, companies such as
Google or Facebook can be considered. While Google’s purpose statement
is to make information freely available across the world48 and Facebook’s
is to foster and build communities,49 their revenue models are based
on harvesting personal data and selling advertisement services.50 Such
a revenue model makes data harvesting (to make more accurate users’
profiles) and attention capture (in order to make advertisements more
visible and thus more valuable) the core business of these companies – the
way they generate and realise value.51 This has vast social consequences.
Data harvesting and attention capture are socially extractive activities
which violate privacy, physical and mental health, and change patterns
of sociality for profit. However, this is not where the impacts of such a
revenue model end. This model also incentivises companies to promote
extremist content and amass vast amounts of data, both of which are
deeply damaging for democratic governance.52
The question of how an organisation actually generates revenue is no
less important for non-extractive organisations. While such organisations
may not be oriented towards financial profit-making for financial profitmaking, they still need to be financially viable in order to continue
delivering on their socially useful purposes. The revenue model will
be one of the most significant, if not the most significant, driver of their
benefit or cost to society.
At the centre of non-extractive revenue generation stands a broader
conception of value than that of price.53 Evans et al. suggest that a
47
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sustainable business requires a revenue model where ‘a system of
sustainable value flows among multiple stakeholders, including the
natural environment and society as primary stakeholders’.54 The value
is thus relational (mutual value creation) and dynamic (reference to
flows), creating value for a broader set of stakeholders and the natural
environment.
While this abstract definition will certainly see further empirical
refinement, let us take an example from the care provider Buurtzorg.
Its ‘business model’ is built on a rejection of neoliberal industrial
care provision. That is, a model which is overly focused on a narrow
understanding of what is efficient in the context of care, including
foremost the standardisation of tasks and times (i.e. 10 min per injection
per client), and disregarding that care may have an important personal
dimension. It matters, for instance, whether it is a different person who
washes you every day.
In Buurtzorg, it is nurses, self-organising in small, non-hierarchical
teams, who decide what is needed in order to provide good care in their
district. The nurses usually decide to attend the same clients, having at
times just a coffee with them, with the ultimate aim to make those cared
for more autonomous and content. It turns out that this revenue model,
which starts from a different understanding of care or a different way of
delivering ‘value’, brings about more happiness for clients and nurses
while at the same time making Buurtzorg an economic wonder, actually
providing cheaper care than commercial care providers.55
4.3 Legal Structure
There are many ways in which law enables organisations to constitute
themselves. Organisations may take the form of corporations, either
privately held or publicly listed and with full or limited liability of its
partners. They may be cooperatives of workers, producers or consumers,
or be partially or fully owned by a government. Organisations may
also develop more sophisticated organisational structures, beyond the
‘core’ legal unit, where different organisations are in the positions of
shareholders or members towards each other.56 In the current economic
model, such complex corporate structures can be resorted to for aggressive
54
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tax planning,57 as they allow for the shifting around of IP rights, transfer
pricing etc. However, organisations with non-extractive features may
also have more complex legal structures.
The legal structure I have in mind here does not have to only draw
on a narrow understanding of company law. Instead, other forms of
legal constitution and structuring are imaginable, including various
contractual, formal and informal arrangements. Perhaps the most broadly
discussed organisational structures that rely on contracts are supply
chains. In fact, much extraction in recent decades has taken place within
the context of supply chains, not only through squeezing costs but also
by pushing risks and liabilities upstream onto the weakest participants,
such as suppliers in the Global South or their workers.58
In contrast, when non-extractive organisations rely on supply chains,
they do not use their bargaining power to shift all risks and liabilities
onto suppliers or squeeze costs to such an extent that they do not
allow for sustainable production. Instead, they aim to foster both
social and environmental sustainability across the supply chain, going
beyond minimum standards of decency and having a more ambitious
understanding of how value is to be distributed across the chain.
Finally, many non-extractive economic practices – think of open-source
programming or all kinds of community services – start as informal
arrangements, even if some (shared) responsibility may follow from
these arrangements. These practices may or may not then turn into more
formal organisations with company law structures at its core. Beyond
their economic function, these informal arrangements may provide both
an important social glue and a source of (social) innovation and should
therefore benefit from facilitation through law.
4.4 Internal Distribution of Benefits
How are the benefits of cooperation to be distributed? This question is
closely related to the question of who owns the ‘means of production’ in
several important ways. In the end, it is the ‘owners’ of corporations who
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have the residual claims to the benefits/profits that an organisation makes.
Lawyers have been, however, at pains to stress that ‘ownership’ is not
a legally sound way to think about organisations. With few exceptions,
organisations are legal persons who therefore – like natural persons –
own both themselves and their assets. As a result, shareholders may own
shares in the organisation, but not the organisation itself.59 Even if the
organisation has just one shareholder, both in law and in practice they
are distinct.60 It is the corporation that hires workers, buys equipment
and sells products and equally, it is the organisation that is sued if it sells
fraudulent products or breaches the contract. The shareholders do not
have to bear either the rights or liabilities that come with ownership.61
But even if the aforementioned conflict was to be decided in line with
lawyers’ understandings, certainly not all the tensions involved in the
distribution of the benefits of cooperation within an organisation would
be solved. The first remaining line of tension is between workers and
capital holders (shareholders). In principle, the least contentious legal
structure when considering the distribution of benefits between workers
and capital would be that of worker-owned enterprises, where work
and capital holding coincide. In all other arrangements, it is the relevant
distribution of benefits between workers (worker’s share of profits), the
investment in the organisation (including innovation) and pay-outs to
shareholders which compete for the benefits of cooperation. The nonextractive economy is interested in the relative distribution of revenue
between these beneficiaries.
A second line of tension, and related to the above in important ways,62 is
a relative distribution of benefits between workers and management. If
anything, in recent years the enormous divergence in management’s pay
and bonuses as opposed to those of workers has served as a signpost of
the malaise of the current economic model. Non-extractive organisations
ensure distributional fairness, for example by means of either formal or
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practical caps on the difference between workers’ and managements’ pay,
as important elements of its organisational design.63
The third line of tension concerns distribution in the organisational
ecosystem, in particular, across supply chains. The fair distribution of
value and risk is a fundamental dimension of non-extractiveness. The
relationships within supply chains will be particularly suspect in cases
where there are large size and/or economic power differentials between
the different chain participants. Non-extractive organisations expect their
suppliers to ensure that products and services are produced under fair
circumstances. Non-extractive organisations aim to ensure that their
value chains are both distributive by design and regenerative by design,
geared towards a global ecosystem of non-extractive practices.
The fourth (yet certainly not the last) line of tension relates to fulfilling an
organisation’s public obligations, including prominently the obligation
to pay tax. While tax is an important distributional mechanism between
organisations and the broader society which enables it, taxation also
has significant consequences for internal distribution. Namely, the stark
progressivity, such as the one found in Western economies post World
War II when the top tax rates were close to 90% on profits as well as
on income, lowers incentives for vast distributive differentials between
different workers, management and shareholders.64 More generally, a
non-extractive economy is not a privatised economy where private actors,
however ethical, decide where they want their money to go. These choices
are collectively made and are binding for non-extractive organisations.
4.5 Internal Distribution of Voice and Decision-making Power
In his recent book, Thomas Pikkety makes a case for worker participation
in the management and control of firms. He argues that even the relatively
unambitious model of co-determination in Germany and the Nordic
countries has had positive effects in terms of the social responsiveness
of firms as well as the control on management pay (and thus overall
levels of inequality).65 Today, analogous concerns for the re-distribution
of decision-making power in different sectors (democratising media,66
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expert institutions67 or the ‘democratisation of work’68) are again gaining
momentum.
When it comes to control and decision-making power in organisations,
I may distinguish between two different sets of concerns. The first set
of concerns focuses on workers’ empowerment. Within this context,
two different institutional frameworks have been put in place. One
institutional model foregrounded collective representation (trade
unions) and collective bargaining, which mainly served to improve pay
and conditions of work. This trade union model has weakened over the
last decades, both as a consequence of deliberate political action as well
as technological changes.69 The other institutional model, one of workers’
empowerment, focused on increasing workers’ participation in the
management of companies, for instance by means of the aforementioned
co-determination. While certainly promising, the co-determination
model, as it currently stands in countries such as Germany or the
Netherlands, would still require a significant overhaul if it were to secure
a more significant workers’ voice and participation in the management
of firms.70
Both the trade union model, as well as the workers’ participation model, at
least in their past instantiations, still see work as hierarchically organized
with ensuing threats of domination, alienation and distributive injustice.
Nonetheless, non-extractive organisations such as Buurtzorg successfully
experiment with non-hierarchical organisation, making workers’
autonomy the secret to its success.71 Laloux even suggests that such nonhierarchical work relations are a signpost of a new phase of industrial
development.72
The second set of concerns puts stakeholders, rather than workers, in the
centre of attention when it comes to the control of and decision-making
power in organisations. The ‘stakeholder model’ calls for decisionmaking power to be distributed among different constituencies who
have stakes in the social good that the organisation aims to deliver or
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the consequences of its operation.73 For example, in media companies it
seems to be the broader public rather than just the employees (journalists)
who are able to weigh in on the management of media organisations.
Clearly, journalists may still be the best placed to weigh in not only on the
conditions of work but also on quality and professional standards, but
ultimately it is the empowerment of workers alongside public regulation
and stakeholders’ voice that needs to provide the framework for a nonextractive economy.
Let us conclude this section with a note of caution. Whether one prefers
the worker or the stakeholder model, to permanently democratise control
and the structures of decision-making in organisations, an alignment
between ownership and decision-making power will be necessary.
Whether cooperatively, as a commons or as public ownership, if the nonextractive economy is not to fall into the traps of extractiveness at some
proximate occasion, ownership of the ‘means of production’ will have to
be spread out to a significantly larger degree than it is now. Political and
economic democracy are co-constitutive.
4.6 Organisational Culture
The concepts of corporate and organisational culture refer to human
relations in organisations. As Deal and Kennedy put it, ‘It’s the way we do
things around here’ implies that one approach is somehow different from
the way that others may do things in their organisations.74 That it is the
distinctive constellation of beliefs, values, work styles and relationships
which distinguish one organisation from another.75 These include shared
values, attitudes and beliefs within the group, distinctive customs and
practices, shared assumptions, mutually understood and accepted
norms, and certain mutual expectations. These may be implicit rather
than explicit and may operate below the level of conscious awareness of
the members of the group.76
Organisational cultures perpetuate themselves in a number of ways.77
Potential employees may be screened according to how well their values
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and behaviours fit in. Newly selected employees may be explicitly taught
the group’s style. Historical stories or legends may be told again and
again to remind everyone of the group’s values and what they mean.
Managers may visibly try to act in ways that exemplify the organisation’s
culture and ideals. People who successfully live by the ideals inherent
within the culture may be recognised and idolized. The natural process
of identification between younger and older members may encourage the
younger members to take on the values and styles of their mentors. More
generally, people who follow cultural norms may be rewarded while
those who do not may be penalised.
What does organisational culture look like in non-extractive organisations?
How does their culture shape the behaviour of their members? Nonextractive organisations nurture an ethical culture in which members
are motivated to do the right thing, are capable of making informed
decisions and are held accountable for their decisions. In such an
organisation, members dare to challenge authority and managers set the
right example. Non-extractive organisations cultivate the moral compass
of their employees and require them to operate in line with their own.
The organisation allows for an atmosphere of constructive challenge,
including through forums of discussion and debate. In addition, the
organisation is conscious of the type of behaviour that is incentivised
through the performance measurement systems. If delivering upon
commercial targets is what is required to get a bonus, that is what
employees will do. Performance metrics can ensure that employees
deliver upon objectives that are formulated to ensure value is added to
people, the planet and the financial bottom line of the organisation in a
balanced manner. A non-extractive organisation learns from past events
and hires people that are aligned with their values and purpose. In such
an organisation, employees feel heard and respected and are adequately
compensated for their efforts. Importantly, culture cannot be examined in
separation from an organisation’s purpose, strategy, allocation of benefits
and decision-making power.
4.7 Environmental and Societal Impacts
As set out in the introduction, extractivism is normalised in the dominant
understanding of the proper way of running our economy – both in
general and in corporations in particular. Much of so-called corporate
success relies heavily on the exhaustion of the living world; life has been
sucked out of workers (burnouts and mental fatigue), animals, plants,
and other species, while the soil, water, and air on which all of life on
earth depends has been polluted. The price paid for commercial success,
economic growth and unequally distributed welfare are immensely high,
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yet they are hardly accounted for. Non-extractive organisations pursue
systemic health by setting objectives that contribute to the flourishing of
the communities in which they operate. They are conscious of the various
ways they impact upon people and the planet and make this explicit in
their weighing of interests.
Extractivism is ingrained in the way in which most of humanity has
come to relate to the natural world which we are part of. In our legal
systems and daily vocabulary, humans regard themselves as rulers over
nature, animals and the rest of the living world. Nature is understood as
a resource, or ‘natural capital’ that exists to serve humanity. Just as slaves
were once objectified as mere tools to serve their masters, the non-human
living world is instrumentalised for human gain or pleasure.78 The legal
system also contributes to this relation of dominance, as states and
persons are granted legal subjectivity and the right to defend themselves
and their interests, while the non-human living world lacks such standing
and can only be acted upon. In addition, the protection and preservation
of the non-human living world – a fundamental precondition for life on
earth – plays too marginal a role in market regulation.
Non-extractive organisations provide a space for experimentation
with this fundamental attitude toward the natural world. Rather
than understanding humans as rulers over nature, non-extractive
organisations can adopt an approach of partnering with (standing next
to it, rather than above it), being one and the same, or being subservient
to the natural world and the planet we call home.79 Such a re-positioning
of how to relate to others – and what to regard as others, as some of
these are nowadays considered resources or things – requires a renewed
vocabulary (think of: other-than-human-persons), and the legal system
can play a fundamental facilitative role in resetting human’s relationship
with the environment.
Non-extractive organisations have insight into what kind of value they
want to create and who they want to create this for. They also understand
the process through which this value is created, preserved and eroded.
Interesting developments in this domain are Integrated Reporting and
Integrated Profit & Loss. An Integrated Profit & Loss aims to measure all
positive and negative effects/impacts of an organisation’s activities.
This framework is designed to provide insight into all the ways an
organisation creates value, for all the stakeholders including employees,
78
79
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suppliers, the government and future generations who will depend
on the natural environment. It provides insight into the value created
based on six parameters: financial, manufactured, intellectual, natural,
social and human capital.80 This integrated thinking makes explicit the
balancing of interests and potential trade-offs to consider and contributes
to the reconceptualization of what return is and what it means to operate
a successful business.
Non-extractive organisations ensure that those who are impacted by the
organisation’s operations have the means to make their voices count.
Organisations can adopt various attitudes towards those that they
affect. They may regard affected people as risks to their organisation,
or as collaborators and partners. Organisations may proactively build
relationships on the basis of care, which allows for open and honest
communication to prevent problems, or they may be overwhelmed by
local opposition, lawsuits and complaints due to the imposition of their
plans upon existing establishments and communities. Beyond the impact
of an organisation on affected stakeholders, organisations can also
impact upon the public at large through the norms and behaviours they
support and cultivate and the type of economy they work towards. Nonextractive organisations use their voice and political power in pursuit of
systemic health. For example, companies may use their power to pressure
governments into not raising legal standards for the protection of social
well-being and environmental degradation, but they may equally lobby
for higher standards to level the playing field in service of a sustainable
economy.
To illustrate this, an interesting scenario emerged in the Netherlands
when there was strong corporate lobbying both for and against the
proposal to adopt mandatory legislation on transparent supply chains
to combat child labour. This Child Labour Due Diligence Law (Wet
Zorgplicht Kinderarbeid) was adopted in May 2019.81 Tony Chocolonely is
a Dutch chocolate producer which was set up to make all chocolate in the
world 100% slave free. They actively campaigned for the Dutch law to be
adopted and were supported by about 40 other companies. They argued
that self-regulation and voluntary initiatives have proven insufficient to
address the prevalence of child labour.82 Employers’ organisations VNO80

81

82

 rue Price, ‘Integrated Profit and Loss’(2016) www.trueprice.org/wp-content/
T
uploads/2016/02/Integrated-Profit-and-Loss_Creating-Shared-Value-with-IntegratedThinking3.pdf.
See also: Anneloes Hoff, ‘Dutch Child Labour Due Diligence Law: A Step Towards
Mandatory Human Rights Due Diligence’ (OxHRH Blog 10 June 2019) www.ohrh.law.
ox.ac.uk/dutch-child-labour-due-diligence-law-a-step-towards-mandatory-humanrights-due-diligence/# accessed 26 December 2020.
Rianne Lachmeijer, ‘Banken en Bedrijven Pleiten Samen voor Wetgeving Kinderarbeid’
(19 December 2017) www.duurzaambedrijfsleven.nl/finance/26439/rabobank-en-asn-

33

From an Extractive to a Non-Extractive Economy

NCW and MKB-Nederland campaigned against the law as they believed
that the Dutch covenant approach would be more suitable for addressing
the complexity of the matter than mandatory regulation. The covenant
approach consists of voluntary agreements which provide a platform for
cooperation between companies, government, and civil society.
Triodos Bank also provides another interesting example of stakeholder
empowerment. They make all organisations that they finance public,
opening themselves up to criticism and dialogue with their employees,
clients and the community and empowering the community with
information to hold the bank to account with. In addition, the bank
provides content with a mission, which also translates to its marketing.
For example, one of its current campaigns is about empowering and
informing the public of the ‘5 things you are not told about the economy
and how you can change it’. Another campaign is called ‘Small, the
new big’ in which the bank aims to raise awareness of the changes that
individuals can accomplish with their money.83
5. CONCLUSION
Non-extractive entrepreneurs and innovators may hold the key to a
future in which people and the planet can thrive in balance. This paper
has sought to formulate rough domains of the organisational designs
and behaviours that allow non-extractive practices to come to fruition.
It serves as a framework based on which one can assess the extent to
which an organisation can be deemed non-extractive, while at the
same time being merely a rough outline that must be further refined by
future encounters with entrepreneurs of the non-extractive future. The
vision of non-extractiveness builds upon principles of equity, fairness,
sustainability and democracy. Non-extractive entrepreneurs can help
develop these theoretical foundations of the non-extractive economy
and inspire lawyers to ensure that law is designed in such a way that it
facilitates people and the planet thriving in balance.
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THE CORPORATE GOVERNANCE OF CENTRAL
COUNTERPARTIES AND SHAREHOLDER PRIMACY:
A RE-EVALUATION IN THE PRESENCE OF SYSTEMIC RISK
Katrien Morbee1
Amidst the catastrophic collapse of Lehman Brothers in September 2008,
central counterparties (‘CCPs’) worldwide kept the global securities and
derivatives exchanges afloat by rescuing trillions of dollars of trades
affected by the bankruptcy.2 As described in greater detail below, a
CCP or so-called ‘clearinghouse’ is a financial institution that interposes
itself between the contract parties of a trade and becomes the buyer to
every seller and the seller to every buyer. In doing so, the CCP takes
on the counterparty risk of the transferred trades, i.e. the risk that the
counterparty of the trade will not perform its side of the trade.3 The
reasoning is that CCPs have access to better techniques to manage
counterparty risk than the original counterparties. For example, CCPs
organise a mutualisation mechanism as buffer for counterparty defaults.
The successful performance of CCPs during the crisis has put them on the
regulatory agenda as new financial bulwark against systemic contagion
in the over-the-counter (‘OTC’) derivatives market.4 Before the crisis,
CCPs were mainly used for standardised securities that are listed and
traded on regulated exchanges.5 After the crisis, regulators worldwide
put CCPs forward as the ‘magic bullet’ to stop financial contagion caused
by the counterparty defaults in the OTC derivatives market by pushing
as many OTC derivatives as possible through the CCP mechanism.
By guaranteeing the OTC derivatives of a failing institution, the CCP
can supposedly prevent the failure of one institution from spreading
1
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to its counterparties. In the EU, the European Market Infrastructure
Regulation (‘EMIR’) introduces mandatory clearing via CCPs for certain
standardised OTC derivatives.
However, the centralisation of risks also makes CCPs central nodes in
the financial market, whose failure could have devastating consequences
for systemic stability. In recognition of this, the US Financial Stability
Oversight Council (‘FSOC’) has designated five central counterparties
as systemically important.6 It is therefore essential from a systemic risk
perspective that CCPs correctly manage their risk exposure. This lays bare
the weakness of the new system: CCPs are in essence private institutions
established for furthering the interests of private parties, not the interests
of the prudential regulator. Indeed, the first CCP-type institution was
created to mitigate the problems of counterparty risk management
experienced by commodities traders. There was no regulatory mandate
for traders to submit trades to the institution nor did the institution have
any obligation to accept trades.7 The risk governance structure of CCPs
necessarily reflects these private commercial considerations rather than
the artificially introduced prudential ones. The governance challenge
in CCPs therefore lies in ensuring that managers take decisions that
safeguard their long-term financial stability.
This paper contributes to the debate regarding the governance of CCPs
by re-evaluating the appropriateness of the predominant view in AngloAmerican corporate governance scholarship that a firm should be run in
the interests of its shareholders.8 In particular, the paper argues that CCPs
focused on generating revenue for their shareholders do not have the
best incentives to prevent systemic risk generated by their activities. This
observation has important implications for the design of the governance
of CCPs and in particular requires a re-evaluation of the focus on
shareholder value maximisation. The paper shows that the current EU
regulatory framework fails to deliver in this respect.
Although the analysis focuses on the Anglo-American shareholder
primacy model, the implications of the analysis are relevant to EU
companies operating in a more stakeholder-focused jurisdiction. Indeed,
the maximisation of shareholder value has – to some extent – become a
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social norm, even in member states that do not prescribe it. This is because
there is often a lack of guidance on how to balance different stakeholders’
interests, while acting in the company’s best interests.9
The paper fits within the wider discussion taking place in the corporate
law literature regarding the appropriateness of the ‘shareholder primacy’
paradigm for the governance of firms.10 In banks11, for example, the
emerging consensus is that shareholders will not consider the systemic
losses that the activities of (large) banks may generate; a retreat from the
shareholder value maximisation model in banks is therefore desirable
in the interest of financial stability.12 The re-evaluation is taking place
outside the financial sector as well. The UK Corporate Governance Code
2018, for example, includes a new provision asking the board to describe
in its annual report how it considered the interests of other stakeholders
under their duty under Section 172 of the 2006 Companies Act.13 In the EU,
there are regulatory initiatives underway to improve the EU regulatory
framework to enable companies to focus on long-term sustainable value

9

10

11

12

13

 ee for example the EY, ‘Final Report for the European Commission – Study on directors’
S
duties and sustainable corporate governance’ (2020), 32–33.
See for example the ebook published by the Sigler Center at the University of Chicago to
mark the 50-year anniversary of Friedman’s seminal New York Times piece on the social
responsibility of business, Luigi Zingales, Jana Kasperkevic and Asher Schechter (eds),
Friedman’s Principle, 50 Years Later (Stigler Center) www.promarket.org/wp-content/
uploads/2020/11/Milton-Friedman-50-years-later-ebook.pdf accessed 1 April 2020.
See for a more general discussion of the role of corporate governance in addressing
systemic risk, K. Morbee, ‘The Role of Corporate Governance in a Macroprudential
Framework’ (2020) Chicago Law Review Online.
John Armour and others, Principles of Financial Regulation (Oxford University Press
2016) 371; John Armour and Jeffrey N Gordon, ‘Systemic Harms and Shareholder Value’
(2014) 6 Journal of Legal Analysis 35; Jonathan R Macey and Maureen O’Hara, ‘The
Corporate Governance of Banks’ (2003) 9 Economic Policy Review 91; Joel Shapiro,
Alan Morrison and Hamid Mehran, ‘Corporate Governance and Banks: What Have We
Learned from the Financial Crisis?’ in Mathias Dewatripont and Xavier Freixas (eds),
The crisis aftermath: new regulatory paradigms (Centre for Economic Policy Research 2012).
Section 172 requires a director to ‘act in the way he considers, in good faith, would
be most likely to promote the success of the company for the benefit of its members
as a whole, and in doing so have regard (amongst other matters) to […] the interests
of the company’s employees […] [and] the impact of the company’s operations on the
community and the environment’. The phrasing of the section implies that the interests
of other stakeholders are only considered to the extent they promote the interests of
the shareholders. As a result, this new provision cannot be seen as a departure from
shareholder accountability as the general model of corporate governance. The UK Listing
Rules require companies to comply with the Main Principles of the Code. The Code is
based on the ‘comply or explain’ model, i.e. deviation of the corporate governance rules
in the code should be explained to shareholders, see for the provisions of the new code
Financial Reporting Council, ‘The UK Corporate Governance Code’ (2018).

37

The Corporate Governance of Central Counterparties and Shareholder Primacy

creation.14 More generally, the re-evaluation of shareholder primacy comes
at a time where the sustainability of corporate activities is increasingly
put under scrutiny.15
The paper proceeds in three parts. The first part introduces CCPs. It
describes the CCP’s business model and discusses the systemic risk
generated by CCPs. In the second part, we analyse the incentives of the
CCP shareholders and argue that these are not aligned with the goals
of the prudential regulator. Finally, in the third part, we argue that the
current EU regulatory framework fails to address this issue and call for a
re-evaluation of the governance of CCPs.
1. AN INTRODUCTION TO CCPs
1.1 The business model
A CCP is a post-trade and pre-settlement market infrastructure. CCPs
interpose themselves between the contract parties of a trade executed on
an exchange, trading platform, or in the OTC market. Once trades are
transferred to the CCP, the CCP becomes the buyer to every seller and
the seller to every buyer. CCPs run a ‘matched book’, i.e. the position
taken with the original buyer is always offset by the position taken with
the original seller. The contract parties are no longer exposed to each
other, but to the CCP. A core responsibility of the CCP is, therefore, to
assist market participants in managing the counterparty credit risk of the
transferred trades, i.e. the risk that the counterparty of the trade will not
perform its side of the trade.16
In order to manage the risks involved, CCPs only allow market
participants who meet certain membership requirements to use their
services and transfer trades. These membership requirements aim to
ensure that CCP users have sufficient resources to meet the obligations
arising from participation in the CCP. Market participants who meet the
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CCP membership requirements are called ‘clearing members’ (Figure 1.
Central clearing 1). Only a fraction of the participants active on the
relevant markets are admitted as clearing members.17
Market participants who wish to participate in the CCP, but are not
clearing members, must enter into a contract with a clearing member
and become a ‘client’ of that clearing member. In other words, the client
can access the clearing services provided by the CCP by entering into a
contractual relationship with an eligible clearing member. In Europe, the
transaction is structured according to the ‘principal to principal’ model.18
The client enters into a direct contractual relationship with the clearing
member. The clearing member in turn will take on a direct contractual
responsibility towards the CCP for the financial obligations arising from
that client’s participation.19 There is no direct contractual relationship
between the client and the CCP (Figure 2). Clearing members tend to
be the big investment and commercial banks that act as dealers in the
market and earn money by charging fees – typically embedded in the
price of the contracts – for matching the trades of non-clearing member
market participants.

Original contract
Contract party A
(clearing member)

Contract party A
(clearing member)

Contract party B
(clearing member)

CCP

Contract party B
(clearing member)

Figure 1. Central clearing

17
18

19

 orman (n 2) 8.
N
In the US, on the other hand, client clearing is organised according to the ‘agency’ model,
i.e. the clearing member acts as the agent for the client in the relationship with the CCP.
In other words, there is a direct contractual relationship between the CCP and the
client. The clearing member, however, guarantees the obligations of the client towards
the CCP, see Jo Braithwaite, ‘The Dilemma of Client Clearing in the OTC Derivatives
Markets’ (2016) 17 European Business Organization Law Review 355, 364–365.
This is called a riskless principal transaction. The ‘riskless’ refers to the fact that the
transaction of the clearing member with the CCP is perfectly backed or ‘mirrored’ by the
clearing member’s transaction with its client.
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Original contract
Contract party B
(client of clearing
member X)

Contract party A
(client of clearing
member Y)
Contract party A
(client of clearing
member Y)

Contract party B
(client of clearing
member X)

Client clearing contracts
Clearing member Y
acting on account of its
client contract party A

Client clearing contracts

CCP

Clearing member X
acting on account of its
client contract party B

Figure 2. Client clearing with two clearing members

In the case that a clearing member defaults on its obligations to the CCP,
the CCP’s book is no longer perfectly matched, exposing the CCP to
market risk. Over the years CCPs have developed a number of techniques
and processes to restore their matched book in the event of default. CCPs
can restore the matched book by – for example – the organisation of a
voluntary auction of the portfolio of the defaulted clearing members
amongst the non-defaulting members.20 Other measures are full or partial
contract tear-ups21 or forced allocation of contracts to non-defaulting
clearing members.22
To cover the losses incurred, CCPs rely on a panoply of financial
resources that will be used sequentially in the case of a default – the socalled ‘default waterfall’. The default waterfall consists of a combination
of margin (collateral), risk sharing mechanisms, and CCP capital. First,
CCPs impose margin requirements on their clearing members, which
function as the first line of support in the case of clearing member default.
Each clearing member will post margin collateral to the CCP to cover the
risk exposure of the CCP. Clearing members post ‘initial margin’ when
the transaction is initiated, which covers the counterparty risk exposure
at that time. At that moment, there is no market risk yet. In order to cover
exposures to market risk during the life of the contract, parties will be
obliged to post ‘variation margin’ to adjust their positions to the changes
in market prices.
20

21

22
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The surviving clearing members will also bear part of the losses via risk
sharing mechanisms. These can be provided pre-default, for example
through a contribution to a default fund. CCPs typically also require
non-defaulting clearing members to contribute additional funds in
the event of a default of another clearing member. These are called
contingent ‘capital calls’. In contrast to default fund contributions by
clearing members, capital calls are only triggered ex-post, i.e. once a
clearing member has defaulted. CCPs can also apply variation margin
gains haircutting (‘VMGH’) to strengthen their balance sheets. VMGH
releases the CCP from its obligation to post the mark-to-market variation
margin gains due to the clearing members, accumulated since the clearing
member default.23 Furthermore, CCPs will put part of their own capital
in line to cover default losses, referred to as ‘skin-in-the-game’ for CCP
shareholders.
The default waterfall determines the order in which these resources are
consumed. Typically, CCPs first use the defaulting clearing member’s
margin and default fund contributions.24 The CCP equity and the nondefaulting clearing members’ contributions will absorb losses in excess
of this.
1.2 CCPs and systemic risk
Although CCPs can reduce systemic risk to some extent, the activities of
CCPs can also have a significant negative impact on financial stability
in the case of poor financial and operational management of the risk
exposure. The systemic instability caused by the activities of CCPs could
take at least three forms.
First, the rigid margin requirements of CCPs can negatively affect asset
prices during shocks.25 For example, in order to meet variation margin
obligations after a price shock, clearing members might have to liquidate
positions to free-up cash to meet margin requirements. Depending on
how large the positions are relative to the market size, these asset sales
can result in illiquidity of that market and a drop of the asset prices,
which can have further destabilising effects.
Second, the CCP interconnects important players in the financial market
through the risk mutualisation mechanism. When a clearing member
defaults, the CCP might function as a contagion channel to affect other
23

24
25
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clearing members. For example, once the pre-default funds in the waterfall
are exhausted, the clearing members can be asked to provide additional
capital. Such capital calls can be destabilising for the other clearing
members, especially when market conditions deteriorate. This can be
dangerous, since the clearing members are often systemically important
financial institutions.26 It is, therefore, essential that CCPs carefully
calibrate and manage the pre-default margin, default fund contributions,
and their own resources to prevent capital calls post-default.
Third, the CCP itself might default due to liquidity and solvency problems.
Such solvency and liquidity problems might lead to problems for nondefaulting clearing members, as their transactions are no longer insured
by the CCP mechanism.27 The CCP would become insolvent if the financial
resources in the waterfall and its own equity are insufficient to cover
the obligations of defaulting members. But even if the CCP has enough
resources, it might be unable to expeditiously liquidate the defaulter’s
posted assets or its own assets to cover obligations of a defaulting
clearing member. Regulators increasingly recognise the importance of
liquidity management in CCPs. Art. 44 EMIR requires the CCP to have
adequate liquidity to perform its services and activities. The CCP must
be able to cover the liquidity risk generated by the default of at least the
two clearing members to which it has the largest exposure. Furthermore,
on 29th of March 2015, the ECB and the Bank of England announced that
they will consider providing liquidity support to CCPs if necessary. This
is now formalised under the Sterling Monetary Framework (‘SMF’).
2. PERVERSE INCENTIVES SHAREHOLDERS
In this part, the paper argues that the shareholders or owners of CCPs
have perverse incentives to increase the systemic risk generated by CCPs.
In order to determine the exact nature of these perverse incentives, we
distinguish between three different types of ownership structures. The
type of ownership structure will influence the incentives of the CCP
shareholders because the ownership structure influences the extent to
which owners are liable for the default of clearing members. We can
distinguish three ownership structures: ‘user-owned’, ‘non-user-owned’,
and ‘hybrid’.
Firstly, in some cases, clearing members own the CCP through which they
clear their trades. We call this a ‘user-owned CCP’. An example of a userowned CCP is SIX-x-clear, a Swiss CCP. All shares of SIX x-clear Ltd are
26
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held by its parent SIX Securities Services Ltd, which is wholly owned by
SIX Group Ltd. SIX Group Ltd in turn is a Swiss unlisted public limited
company owned by national and international banks. This entails that
de facto SIX x-clear – through a chain of wholly owned subsidiaries – is
owned by the users of its clearing services.28 No user has a majority stake
in the SIX Group.29 Ownership by clearing members implies that clearing
members will suffer additional losses through any erosion of the CCP’s
equity caused by a clearing member default.
In ‘non-user-owned’ CCPs, in contrast, ownership and membership
are separated. For example, CCPs can be owned by central securities
depositories, exchanges, and diversified shareholders in cases of listing as
a public company. They are often part of a vertically integrated group for
trading infrastructure (e.g. in case of exchange ownership).30 An example
is BME Clearing, which is owned by the BME Group, the operator of all
stock markets and financial systems in Spain and publicly listed.
Some CCPs are organised according to the ‘hybrid’ model and have an
ownership structure composed of both users and non-users. For instance,
in some CCPs user-ownership is combined with ownership by exchanges
or other financial institutions. For example, the London Stock Exchange
owns a majority stake in LCH Group Holdings Limited, the parent of the
CCP LCH Limited, while some of LCH Limited’s clearing members own
minority stakes in the equity of the group.
Historically, most CCPs were user-owned. CCPs were owned and
managed by the banks and investment houses active in the relevant
market.31 Recently, however, there has been a trend towards reducing
the user-ownership of CCPs, known as ‘demutualisation’. For example,
exchanges have been keen to acquire CCPs to create vertical synergies.32
The acquisition of a majority stake in LCH by the London Stock Exchange
is an illustrative example of such vertical integration. Whereas it was
previously owned by a majority of clearing members, the London
Stock Exchange now controls the CCP. Below, we discuss the perverse
incentives of shareholders under each ownership structure.
28

29

30

31

32

 IX, ‘Financial Statements 2020’ [2020] www.six-group.com/dam/download/the-swissS
stock-exchange/post-trade/clearing/info-center/annual-reports/2020/annualreport-sixx-clear-2020.pdf Accessed 17 May 2021.
www.six-securities-services.com/en/home/clearing/about/governance.html; www.sixgroup.com/en/home/company/governance.html Accessed 10 December 2020.
Bank for International Settlements, ‘Market Structure Developments in the Clearing
Industry Implications for Financial Stability: Report of the Working Group on PostTrade Services’ [2010] www.bis.org/publ/cpss92.pdf 63.
Yesha Yadav, ‘The Problematic Case of Clearinghouses in Complex Markets’ (2013) 101
The Georgetown Law Journal 387, 414.
ibid.

43

The Corporate Governance of Central Counterparties and Shareholder Primacy

2.1 Perverse incentives in the user-owned model33
In the user-owned model, the owner-clearing members suffer losses
for clearing member default beyond their equity investment. Where
shareholders normally enjoy limited liability, owner-clearing members
will be liable beyond their equity investment for the losses caused by
the default of a clearing member once the ex-ante contributions of the
defaulting clearing member are exhausted. As clearing members, they
will have to contribute default fund contributions ex-ante and potentially
capital calls ex-post. Mechanisms such as VMGH and forced allocation of
positions also allocate losses ex-post to non-defaulting clearing members.
As owners, they will bear the losses through erosion of the CCP capital. As
a result, the owner-clearing members bear the counterparty risk assumed
by the CCP, in their joint capacity as both bearers of liability under the
CCP co-insurance mechanism and as residual owners. Put differently,
owner-clearing members have significant ‘skin in the game’.
This – at first sight – gives shareholders the necessary incentives to exercise
precaution, as they bear more of the downside of risky behaviour. In this
regard, Saguato argues in favour of organising CCPs as user-owned
vehicles – against the current trend of demutualisation in the industry
– in order to better align the ownership structure with prudential
policy goals.34 However, we argue that the incentives of owner-clearing
members are not necessarily fully aligned with systemic risk concerns.
This is so because owner-clearing members can externalise part of their
default liability due to correlation between clearing member defaults and
(implicit) government guarantees. Such systemic externalities distort
the incentives to invest in ex-ante prevention of liability with significant
systemic consequences. Hereunder, each component of the reasoning is
discussed in more detail.
To start, the ability of owner-clearing members to externalise part of their
liability for default will distort incentives to invest in ex-ante prevention
of liability. In deciding how much to invest in ex-ante prevention of
liability, an additional unit of ex-ante costs to prevent liability will be
weighted against the marginal benefit in the amount of ex-post liability.
In a user-owned CCP, owner-clearing members directly bear the ex-ante
costs of prudent counterparty risk management through margin, default
fund, and capital contributions. They also bear the costs of monitoring
the riskiness of the CCP. They will want to reduce these risk management
33
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costs to the extent that the marginal reduction in costs is bigger than the
marginal increase in expected liability for the default of another clearing
member.
In CCPs this mechanism will result in underinvestment in ex-ante
prevention because the owner-clearing members might be able to
externalise part of the costs of ex-post liability for at least two reasons.
First, the probability that clearing members will have to pay for each
other’s defaults is decreased because the defaults of clearing members
are correlated. Owner-clearing members will not bear the ex-post costs of
the default of a clearing member when they are bankrupt themselves.35
These costs will be borne by the owner-clearing member’s stakeholders.
Take the example of a user-owned CCP with three members (CM1, CM2,
CM3). When entering the CCP, all three clearing members take on the
liability for the default of the other two clearing members. In return,
each clearing member enjoys the insurance provided by the other two
members for its own default. Let’s assume that the total credit exposure
of the CCP to its clearing members is divided equally among the three
members. The clearing members also equally contribute to the equity of
the CCP. Every clearing member has to post an equal amount of initial
margin and default fund contribution based on this exposure. These are
ex-ante costs that need to be made to enter into the co-insurance system
and that make the use of the central clearing mechanism more expensive.
All three clearing members will want to reduce these ex-ante costs for
themselves.
The three clearing members do not know ex-ante which of the three
will default. However, they do know that there might be a positive
correlation between their respective defaults. This is especially the case
when the reasons for a default are endogenous to the defaulting clearing
member’s industry and/or the defaulting clearing member can impact the
stability of the financial system on an individual basis. Indeed, clearing
members operate in the same industry, are exposed to the same risks,
and could be affected by a collapse of that industry caused by the default
of an important player. Furthermore, the CCP co-insurance creates an
additional link between the failure of the three clearing members, which
would not have been present in a bilateral context. For example, when
35
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the ex-ante provided funds prove to be insufficient to absorb the losses
of the default of CM1, clearing members CM2 and CM3 can be asked
to contribute additional capital through capital calls, which can have a
detrimental effect on the stability of CM2 and CM3 who might already
be experiencing difficult economic conditions. Ex-post contributions
increase the correlation between the clearing members’ defaults. Along
the same lines, Armakolla and Laurent show that the probability of
default of a non-defaulting clearing member is significantly higher under
the assumption that two other (average) clearing members have already
defaulted.36 In sum, while ex-post liability for the default of another
clearing member can never be entirely excluded, the correlation between
defaults does reduce the probability of ex-post liability.
Given such correlation and given the fact that the three clearing members
do not know ex-ante who will default, the three clearing members have
incentives ex-ante to push their contribution to those elements of the
default waterfall that are triggered after the default of a member, such
as capital calls. This not only reduces the ex-ante costs, but also increases
the likelihood that they will not have to pay ex-post for the default of the
other two members. For example, the shareholders of CM1 and CM3 will
not care about the liability for the capital calls to absorb the losses from
the default of CM2, if CM1 and CM3 are also insolvent. Their shareholder
value is wiped out in either case. Moreover, the capital calls can even
induce the insolvency of CM1 and CM3. Such a strategy will ensure that
clearing members will benefit from the CCP insurance through reduction
of the cost of credit, while only having to contribute to a portion of the coinsurance mechanism. Such reasoning can be captured by the acronym
‘IBG-YBG’ – ‘I’ll be gone, You’ll be gone’.
To be clear, clearing members will not want the ex-ante contributions to be
reduced to zero, but will weigh an additional unit of ex-ante contributions
against the marginal benefit in the amount of ex-post liability. For
example, conservative margin and default fund contributions sizing can
ensure that other clearing members have appropriate risk management
standards in place. This reduces ex-post liability for non-systemic defaults
due to internal risk management failures of other clearing members. This
idea is confirmed for example by a recent call from clearing members and
clients to increase the sizing of the default fund to a minimum ‘Cover 2’.37
The only claim made here is that the amount of ex-ante contributions
36

37

46

 ngela Armakolla and Jean-Paul Laurent, ‘CCP Resilience and Clearing Membership’
A
www.ssrn.com/abstract=2625579 accessed 21 October 2017.
Allianz Global Investors and others, ‘A Path Forward For CCP Resilience, Recovery, and
Resolution’ (2020) www.jpmorgan.com/content/dam/jpm/cib/complex/content/news/apath-forward-for-ccp-resilience-recovery-and-resolution/pdf-0.pdf accessed 16 May
2020.

International and Comparative Corporate Law Journal – Volume 15 Issue 2

desired by clearing members will be lower than the amount required
from a systemic risk perspective. In other words, clearing members have
incentives to correctly manage non-systemic defaults through ex-ante
risk management, but have suboptimal incentives when it comes to the
management of more system-wide distress.
A second reason why the expected costs borne by the owner-clearing
members might be lower is the possibility that the government will
intervene to prevent systemic consequences. Clearing members might
expect a government bail-out of the CCP in the case of a systemic failure
before all the resources in the waterfall and the CCP capital are exhausted.
The correlation of the defaults of clearing members – as discussed –
increases the likelihood that the government will judge the situation
serious enough to intervene. Indeed, it is not unlikely that the government
will step in to cushion the consequences of a clearing member default to
prevent subsequent defaults of other clearing members. The extension
of the lender-of-last-resort facilities to CCPs by the central banks creates
a similar distortion of incentives.38 More specifically, it reduces the
incentives of the CCP to invest its financial resources in liquid assets
with little exposure to market and credit risk. Unless the government
(explicit or implicit) guarantee is perfectly priced through regulatory tax,
the likely availability of government assistance will allow the clearing
members to externalise part of the losses upon the government. In the
previous example, it is likely that the government will intervene before
the default of CM1 and CM3, because it fears the systemic consequences.
Clearing members are often the large commercial and investment banks
and failure of such institutions can result in serious disruptions in the
financial market.
As a result of the above-described incentives, owner-clearing members
will have suboptimal incentives to invest in ex-ante default prevention
to avoid losses from clearing member default with system-wide
consequences, increasing the importance of post-default mechanisms.
Such strategy can have a negative impact on financial stability. Expost mechanisms to absorb default losses can prove destabilising. For
example, capital calls put additional pressure on the other clearing
members in distressed times. Excessive reliance on capital calls could
therefore encourage the collapse of significant parts of the financial
system at the same time. In addition, given the likelihood of government
assistance, shareholders have incentives to push the CCP to become too-
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big-to-fail, since it will allow them to externalise the costs of default onto
the taxpayers.
2.2 Perverse incentives in the non-user-owned model
Non-user-owned CCPs have likely even worse perverse incentives than
user-owned CCPs to generate systemic externalities. This is because
the owners of non-user-owned CCPs are not liable beyond their initial
equity investment in the case of a default and, as a result, will not bear a
large part of the possible systemic losses resulting from such a default.
Consequently, CCPs advocating the interests of non-user-owners have
incentives to reduce the costs of the clearing business in order to maximise
profits and, therefore, to reduce the investment in ex-ante reduction of
the probability of clearing member default with systemic consequences.
Clearing members have no incentives to monitor such opportunistic
behaviour of the CCP and will even encourage it, as they profit from the
lower costs of the clearing business. The reasoning goes as follows.
When the owners want to maximise the profits, e.g. in the case of
ownership by profit-seeking diversified shareholders, they will want
to increase the volume of their trades to increase fee income. Assuming
CCPs operate in a competitive market, as encouraged by the Markets in
Financial Instruments Directive reforms (‘MiFID II’)39, CCPs will want to
lower the fees charged, because in a competitive market clearing members
will choose those CCPs in which the fees are lowest. In order to lower
the costs of clearing, CCPs might be tempted to reduce the amount of
margin and default fund contribution. As a result, the CCP will increase
its exposure to clearing member default.
The CCP’s profit-seeking owners will not bear a large part of the possible
systemic losses resulting from such a default, as they benefit from limited
liability. Unlike owners in user-owned CCPs, owners in non-user-owned
CCPs enjoy full limited liability.40 The classic shareholder moral hazard
remains standing, as shareholders profit from most of the upside of risky
behaviour, but are not liable beyond their initial investment in the case
of a default.
This shareholder moral hazard is strengthened due to the aforementioned
correlation between the defaults of the clearing members, as the
correlation makes it more likely that the CCP will be bankrupt when it is
39
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called upon to pay in the co-insurance mechanism. EMIR, for example,
requires that the default fund and the CCP’s own dedicated resources
should be able to withstand the default of at least their two largest
members.41 Correlation between clearing member defaults increases the
probability that two or more clearing members will default at the same
time and that the resources will not be sufficient to cover the losses. For
example, the CCP has to provide enough resources to cover the default of
CM1 and CM2. However, the defaults of CM1, CM2, CM3 are correlated.
When CM1 and CM2 default, CM3 is also more likely to default. In such
scenario the CCP will not have enough resources and can default. The
shareholders will not care, since, in the case of insolvency, their equity
share is wiped out anyway. On the contrary, the profits from reducing exante costs in the form of increased income from fees during solvent times
will be higher due to correlation because the CCP is not likely to become
liable under the co-insurance when the CCP is solvent. Indeed, when
clearing member defaults are correlated, the scenario that one clearing
member defaults is less likely to occur.
The CCP is unlikely to be heavily restricted through intervention by
its contractual constituencies, as the main contractual constituencies of
CCPs are the clearing members, who – as shown above – have perverse
incentives to reduce ex-ante prevention of liability themselves. Clearing
members in the non-user-owned model have little incentives to monitor
such behaviour of the CCP in order to prevent systemic failure and,
furthermore, will also want to push their liability for default towards
states of the world where they are no longer solvent by reducing the exante costs of the CCP co-insurance mechanism. In such a scenario they can
externalise the costs on society. To the extent that clearing members are
the large publicly traded commercial and investment banks that operate
under the shareholder value maximisation paradigm themselves, clearing
members might have strong incentives to try to increase shareholder
profits through the reduction of these clearing costs.42 Moreover, when
clearing members also benefit from explicit or implicit government
guarantees, their creditors (e.g. their clients) will have no incentives to
prevent such risky behaviour by the clearing member.
Again, such perverse incentives of both the CCP shareholders and the
clearing members will impact systemic risk, much in the same way as in
the case of the user-owned model. In particular, it will encourage increased
reliance on ex-post mechanisms to absorb losses due to clearing member
41
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defaults, resulting in additional pressure on the non-defaulting clearing
members in distressed times. This can have destabilising consequences.
In addition, non-user-owned CCPs might have incentives to overly rely
on clearing member capital calls in order to protect the CCP’s capital,
even if this means allocating losses to systemically important clearing
members who are already experiencing distress. Furthermore, CCPs
have incentives to become too-big-to-fail, since it will allow their owners
to externalise part of the ex-post liability on the taxpayers in the case of a
government intervention.
The above analysis assumes that the non-user-owners have profitmaximising incentives. However, this is not necessarily the case. For
example, when the non-user-owned CCP is controlled by an exchange,
the exchange might not want to increase the profits at the level of the
CCP, as the investment in the CCP might only be a means to improve the
services provided at the level of the exchange. However, the incentives
discussed above could be extrapolated. For example, an exchange is
subject to the same competitive pressure to reduce the costs of trading in
order to attract customers. As a result, it will also want to reduce the cost
of the clearing services it provides to its customers in order to increase the
competitiveness of the package of services they provide.
Moreover, it might be that a competitive market – as envisioned by
MiFID II – does not fully materialise for CCPs. Indeed, CCPs operate in
an environment with strong network effects. For instance, the advantages
of netting of trades increases when more trades are cleared through the
same CCP. Such an environment typically leads to players acquiring
dominant positions in the respective niche markets. We indeed see such
dynamics at play in the CCP market. CCPs tend to specialise in particular
products and develop market power in that particular product market.
However, the incentives of non-user-owned CCPs operating in such an
environment are not necessarily aligned with prudential goals either.
Initially, CCPs are likely to set low prices in order to gain market share
in a new market. Once market power is acquired, weak product market
competition could lead to lower risk management standards. This is
especially the case when the CCP is too-big-to-fail. In a consolidated
market such a status becomes increasingly likely because consolidation
increases the critical function – and therefore the lack of substitutability
– of a CCP.
2.3 Perverse incentives in the hybrid model
The hybrid model combines the incentives of clearing members owners
and non-clearing members owners. The combination of users and non-
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users does not reduce perverse incentives in CCPs, as both clearing
members and non-users independently have perverse incentives to
reduce ex-ante liabilities for default and increase the incidence of systemic
externalities. However, the hybrid model suffers from heterogeneity
among owners, which adds another layer to the analysis.
By way of example, the paper looks at the incentives within LCH, which
is partly owned by its clearing members and in which the London Stock
Exchange has a majority share. The ownership structure of LCH will
lead to perverse incentives of the shareholders for at least three reasons.
Firstly, the London Stock Exchange is publicly traded and will try to
maximise its own shareholder value. Lower costs of clearing (e.g. by
reducing ex-ante default contributions) will improve the competitiveness
of the package of services that they can provide to their own customers,
increasing their profits. Secondly, as non-users, exchanges are not liable
for a default beyond their equity stake in the CCP and, therefore, will
not bear a huge part of the possible systemic losses resulting from
reduced investment in ex-ante prevention of default liability. Moreover,
provided the loss of the equity stake in the case of CCP default is not so
important to the exchange’s balance sheet that it could lead to failure of
the exchange itself, the creditors of the exchange will not care about such
risky behaviour at the CCP level and will not monitor such behaviour.
Of course, the London Stock Exchange might suffer from reputational
damage, if it turned out they ultimately profited from increasing the
systemic externalities generated by CCPs. Thirdly, the mix of users and
non-users will result in a heterogeneity of shareholders’ interests, which
could lead to non-user-shareholders foisting the costs of a clearing member
default on user-shareholders. This is especially problematic when a nonuser controlling shareholder is present. Such a controlling stake might
allow the non-user-shareholders to abuse their position to shift costs of
excessive risk-taking to minority user-shareholders. As discussed above,
clearing members are often the big commercial and investment banks
that are systemically relevant and are, therefore, not the ideal institutions
to locate losses. This could for example be problematic – post-default –
when non-user owners might have incentives to overly rely on clearing
member capital calls in order to protect their own interests. Again, these
incentives can have a negative impact on systemic stability. In order to
lower the costs of clearing, shareholders have incentives to reduce exante default contributions, increasing the likelihood of destabilising loss
allocations post-default. They have incentives to become too-big-to-fail,
as it will allow shareholders to externalise part of the ex-post liability on
the taxpayers in the case of a government intervention.
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2.4 Conclusion
All three ownership models create perverse incentives for suboptimal
investment in ex-ante default prevention. This increases the importance
of post-default mechanisms, such as capital calls, VMGH or forced
allocation of contracts to non-defaulting clearing members. The use of expost mechanisms by CCPs can have a negative impact on systemic risk
for three reasons, which we find to a greater or lesser extent in all three
ownership models. First, ex-post mechanisms can be destabilising. This
is particularly the case when ex-post mechanisms put additional pressure
on other clearing members in times of crisis. In non-user-owned CCPs
and in CCPs with a hybrid ownership model with a controlling stake
for non-users, there are strong incentives to use ex-post mechanisms
that rely on the clearing members’ capacity to absorb losses (e.g. capital
calls) in order to protect the CCP’s capital, even if this means allocating
losses to systemically important clearing members who are already
experiencing distress. Second, prudent default management requires
a careful assessment of the impact of the use of default management
mechanisms on the system as a whole. CCPs might not necessarily have
access to the necessary information to make such assessments in times
of stress. Third, given the likelihood of government assistance, CCPs
under all three ownership models have incentives to become too-big-tofail, since it will allow them to externalise the costs of default onto the
taxpayers. In sum, we find perverse incentives to generate systemic risk
under all three ownership models. These incentives are the strongest in
CCPs where non-user owners have a controlling stake.
To be clear, the EU regulators have accompanied the CCP mandate with
substantial prudential regulation. However, the prudential requirements
under EMIR leave some discretion to CCPs with respect to the size of
the financial resources as well as how much of the waterfall to allocate
to pre-default contributions and post-default contributions. More
specifically, EMIR only provides some minimum amounts with regard
to pre-default funds and leaves the final responsibility with the CCP for
developing the models to calculate the amount of margin requirements43,
the amount of default fund contribution44, the amount of dedicated own
resources45, and the amount of equity46. The technical standards adopted
by the commission formulate some additional guidance regarding the
calculations.47
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45
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Such incompleteness is unavoidable, as uniform prescriptions regarding
financial resources – if even possible – would conflict with the unique risk
profile of each CCP.48 Moreover, the calculation of the resources necessary
often depends on intimate and very variable information regarding the
portfolios cleared, placing the lawmaker at an information disadvantage
compared to CCPs. Take the example of the calculation of the cover 2
requirement under EMIR, which requires that the default fund and the
dedicated resources cover at least the default of the two clearing members
to which the CCP has the largest exposure.49 In order to calculate the
cover 2 requirement, CCPs construct a range of unfavourable historical
(e.g. the 2008 credit crisis,) or hypothetical market scenarios and subject
the portfolios to be stressed to these scenarios in order to determine the
financial impact of each scenario. The calculation of the cover 2 requirement
is therefore determined by both the stress scenario constructed as well as
the portfolios stressed. Where the former tends not to change on a day-today basis or be CCP-specific, the portfolios cleared are very volatile and
unique to each CCP. As a result, the challenge lies in ensuring that the
stress tests are genuinely representative for the portfolios the CCP clears.
To be clear, the scenarios used should not be entirely static either and
need to be adjusted to newly identified vulnerabilities.50
3. A NEED FOR A RE-EVALUATION OF SHAREHOLDER
PRIMACY FOR CCPs
The incompleteness of the prudential requirements emphasizes the
importance of the governance framework in CCPs to ensure that
managers take decisions that safeguard their long-term financial
stability. In this context, the perverse incentives of shareholders in
the three ownership models cast doubt on the appropriateness of the
shareholder primacy paradigm for CCPs. However, EMIR fails to
address this issue. EMIR does provide some CCP-specific governance
rules that tweak the national corporate governance systems51 where
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considered necessary to ensure compliance with regulation. These new
governance rules, however, fail to appreciate the exact nature of the
perverse incentives created by the CCP’s governance framework. Indeed,
EMIR places the final responsibility for the risk management with the
board of directors, which in a shareholder-oriented national corporate
governance framework will monitor the management on behalf of the
shareholders.52 EMIR does little to change the (financial) incentives of
directors and managers provided by national shareholder-oriented
corporate governance frameworks. Although EMIR requires CCPs to
have independent directors on the board53, independence mostly does
not mean independence from shareholders.54 Indeed, as indicated by
the definition in EMIR, directors are considered independent when they
have no relationship ‘that raises a conflict of interest regarding the CCP
concerned or its controlling shareholders, its management or its clearing
members’.55 No independence from shareholders as a class is required. For
example, in many corporate governance regimes independent directors
can be still removed by shareholder vote.56 Furthermore, although it is
true that EMIR prohibits the compensation of independent and nonexecutive directors from being linked to the performance of the business,
only one third of the board needs to be an independent director.57
Performance-related compensation for other board members is allowed.
These latter board members are in the majority and could put pressure on
the independent directors, especially when they are motivated by large
financial incentives to pursue shareholder interest.58
EMIR does insert loose obligations to consider the interests of other
stakeholders. More specifically, EMIR requires CCPs to put processes
in place that ensure accountability to stakeholders.59 It is the board
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that is assigned the responsibility for providing accountability to ‘the
shareholders or owners and employees, clearing members and their
customers and other relevant stakeholders’.60 However, such a broad
responsibility is likely to be too vague to have any impact, especially
when operating in a national corporate governance framework that
provides strong (financial) incentives for the board to pursue the interests
of shareholders. The preamble of EMIR is a bit more specific regarding
which stakeholders should be considered by stating that ‘clearing
members and clients need to be adequately represented’.61 This is
operationalised by, for example, requiring that the risk committee needs
to consist of representatives of clearing members, independent directors,
and representatives of clients.62 As discussed above, clearing members
have suboptimal incentives to invest in ex-ante default prevention to
avoid losses from clearing member default. Such strategy increases the
importance of post-default mechanisms, which can have a negative
impact on financial stability. As a result, including clearing members’
incentives in the risk governance framework is counter-productive from
a systemic risk perspective.
In sum, the corporate governance regime in EMIR does not tackle the
perverse incentives identified in the three ownership models. This
paper therefore argues that reducing the accountability of managers to
shareholders could help gain traction to reduce systemic risk in CCPs
in line with the current trend of re-evaluating the shareholder primacy
paradigm.
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(RE)DEFINING CORPORATE SOLVENCY
FOR SUSTAINABILITY
Yue Ang and Tineke Lambooy1
1. INTRODUCTION
This paper seeks to advance the role of corporate solvency law in
contributing to the transition towards a circular economy and the
realisation of sustainable development. We explore the question of how
the financial parameters that are traditionally used to determine the
solvency of a corporation, can be supplemented with ecological and
social parameters in order to align the concept of solvency with a circular
business model and a socially healthy business.
The term ‘solvency’ emerges in various ways in business practice and
corporate law: first, accountants and other financial experts apply this
concept in the context of accountancy rules and financial ratios; second,
lawyers and courts assess the (in)solvency of a corporation according
to the formula’s offered in insolvency laws; and third, corporate boards
of directors have to consider the solvency of a corporation as part of
their capital maintenance duty, which ensures that the corporation has
sufficient resources before distributing funds to its investors.2 In this
article, we mainly focus on the third notion, because capital maintenance
laws form part of corporate law. Sometimes, where expedient in the
context, also references to insolvency laws are included.
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Facing the triple threats of climate change,3 a depleted biodiversity,4 and
the global health pandemic,5 communicating an interest in supporting the
economic transition towards a sustainable economic model has become
a trending business strategy. Some businesses are pivoting towards
adopting environmental, social and governance (ESG)6 strategies, others
are paying more attention towards the United Nations Sustainable
Development Goals (SDGs),7 and many state that they develop a
‘sustainable economic business model’. All these strategies hinge on the
idea of working towards a circular economy8 combined with realising the
social foundation as promoted by Kate Raworth (which also encompasses
avoiding human rights violations and effectively attaining to labour
3

4

5

6

7

8

 ee the 2021 IPCC report at www.ipcc.ch/report/ar6/wg1 and the 2015 Paris Agreement
S
on Climate Change at www.unfccc.int/sites/default/files/english_paris_agreement.pdf.
See also J. Rockström, ‘Planetary Boundaries: Exploring the Safe Operating Space for
Humanity’ (2009) 14(2) Ecology and Society 32; see also W. Steffen, ‘Planetary Boundaries:
Guiding Human Development on a Changing Planet’ (2015) 347 Science 6223.
Despite the existence of international treaties, such as the Convention on Biological
Diversity [1993] and laws enacted to preserve biodiversity, the problems are immense.
See the recent 2021 WWF report at www.livingplanet.panda.org/en-gb/ and the 2019
IUCN report at www.portals.iucn.org/library/node/49096, and see also V. Aigbokhaevbo,
‘Bio Prospecting: Utility in Biodiversity Conservation in Nigeria’ (2013) 1 International
Energy Law Review 26. Regarding laws preventing the depletion of species, see A. Waite,
‘The Quest for Environmental Law Equilibrium’ (2005) 7 Environmental Law Review 34.
Concerning legal systems that adjudicate to protect biodiversity, see C. Warnock and O.
W. Pedersen, ‘Environmental Adjudication: Mapping the Spectrum and Identifying the
Fulcrum’ (2017) Oct. Public Law 643.
The COVID-19 pandemic has had an impact on governance, see S. Deakin and G. Meng,
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Future of the Social State’ (2020) 49 Industrial Law Journal 539. On labour, see S. Deakin
and T. Novitz, ‘Covid-19, Labour Law, and the Renewal of the Social State’ (2020) 49
Industrial Law Journal 493, see also K. D. Ewing and J. Hendy, ‘Covid-19 and the Failure
of Labour Law: Part I’ (2020) 49 Industrial Law Journal 497. On insolvency, see A. GurreoMartinez, ‘Insolvency Law in Times of COVID-19’ (2020) 41 Company Lawyer 193.
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Developments’ (2020) 41 Company Lawyer 155, and S. J. Turner, ‘Corporate Law, Directors’
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Relating to ESG Issues’ (2020) 4 Journal of Business Law 245.
‘Sustainable Development Goals’ (UNDP) at www.undp.org/content/undp/en/home/
sustainable-development-goals.html. See also B. Sjåfjell, T. Häyhä and S. Cornell, ‘A
Research-Based Approach to the UN Sustainable Development Goals. A Prerequisite to
Sustainable Business’ (Social Science Research Network 2020) SSRN Scholarly Paper ID
3526744.
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standards).9 A circular economy entails closing the loops of energy,
chemicals, water, and raw resources used for products and services,
and also avoiding waste streams.10 Figure 1 below gives an illustration
of the circular economy in the butterfly diagram designed by the Ellen
McArthur Foundation.11

Figure 1. The circular economy

Running a solvent business is the aim of most for-profit corporations.12
We view that the closer the alignment of solvency rules are with these
ESG/SDG strategies and the circular economy business model, the more
likely it is that these sustainable trends become a part of the mandatory
directors’ duties to keep businesses afloat. The aim of this article therefore
is to develop an integrated method13 that is capable of assessing corporate
solvency taking into account a corporations’ financial capital as well
as its natural and social capital.14 We propose to adopt an ‘integrated
9

10
11
12
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14
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 . Raworth, Doughnut Economics: Seven Ways to Think Like a 21st-Century Economist
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(Penguin 2017).
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McArthur (n 8).
For example, under the UK Companies Act 2006, s172.
Taking the holistic view such as promoted by G. Baars and A. Spicer, The Corporation: A
Critical, Multi-Disciplinary Handbook (Cambridge University Press 2017).
As we are inspired by Rockström, above (n 3) and Raworth above (n 9).
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corporate capital solvency standard’ and argue that only when all three
forms of capital are in good shape, the corporation qualifies as a solvent
corporation that can distribute excess funds to its shareholders. Such
an integrated standard would create a duty for corporate boards of
directors to effectively sustain not only the corporation’s financial capital
but also its natural and human capital. Hence, it will support corporate
boards in adopting social policies as well as a circular business model
for their corporations’ business activities, and back them in successfully
implementing their sustainability strategy.
Our point of departure is UK corporate law and its capital maintenance
standard, but we conduct the discussion in a broader perspective and
have therefore included perspectives of the European Union (EU), Dutch,
United States (US) federal law and Australian law. Our aim is not to
provide a comparative legal analysis but to use these legal sources in
order to portray the current legal situation and to present our proposal
in line therewith.
In establishing this argument, section 2 of this article situates corporations
at the intersection of financial, natural, and human capital. Section 3
reveals the limitations of corporate capital maintenance laws in the five
selected jurisdictions. Since natural and human capital play no role in
the assessments of corporate solvency in current laws, businesses are
not encouraged to disclose those forms of capital in their balance sheets.
Section 4 explores how an interconnection between the financial, natural
and human capital in corporate reporting could be established. Section
5 introduces our proposal for an integrated corporate capital solvency
standard. Section 6 concludes.
2. NATURE’S RAGE AGAINST THE CORPORATE MACHINE
The triple threats of climate change, a depleting biodiversity, and the
global health pandemic have caused disruptions to commercial activities.
Climate change disrupts the flow in the global value and supply chains.15
A depleting biodiversity threatens food sources and food supplies,16 and
the global health pandemic decreases global efficiency in production,17
thus disrupting the supply chain and putting the workforce’s financial,

15
16
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 ee sources above, IPCC (n. 3) and COVID-19 impact on Labour (n. 5).
S
A. Grear, ‘Reflections on Biodiversity and Food Supply: From the Nano to the MacroPolitical.’ (2011) 2 Journal of Human Rights and the Environment 131. Aigbokhaevbo,
‘Bio Prospecting’, 26 (n. 4)
S. Bin, ‘The Impact of COVID-19 on Global Value Chains and Its Policy Implications
WTO and COVID-19’ (2020) 10 Journal of WTO and China 16.
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health, and mental well-being at risk.18 We argue that the reconciliation
between nature’s rage and the corporate machine lies in corporate capital
maintenance law. In this section, we demonstrate that businesses operate
at the intersection of financial, natural, and human capital. Only when
they collect the relevant information on all three forms of capital, disclose
it, and integrate that into their solvency calculations, can they reconcile
the existences of these three forms of capital.
2.1 The financial capital
It is a ubiquitous understanding that a business is dependent on and in
first instance created by its financial capital of either money,19 or money’s
worth.20 Taking the example of a UK corporation with a limited liability
shield:21 investors such as shareholders or members appoint a board
of directors who steer for them. The limited liability setup entrusts the
board of directors with the mandatory duties owed to the corporation
as a whole.22 Predominantly, they are entrusted to keep the business
afloat and to show that the corporation can pay its debts as they fall due.
When a corporation cannot pay its debts and its dire financial status has
reached the point of no return, it is deemed insolvent according to the UK
Insolvency Act 198623 and the court.24
Section 3 of this article shows that the current corporate capital
maintenance rules of the five selected jurisdictions steer the board of
directors to protect the financial capital of the corporation. Directors’
duties however are much more malleable towards integrating the trends
of ESGs and SDGs into their strategies, and implementing a circular
economic model in their business operations.25 For example, s172 UK
Companies Act promotes the success of the corporation through the
balancing of the interests of employees, creditors, business partners,
consumers, the community, and the environment. The wide scope of
this duty allows the board to define corporate successes which integrate
social and environmental concerns alongside promoting sustainable
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21
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development for the communities.26 Hence, UK law offers flexibility to
the board to also invest in the natural and human capital of the business.27
2.2 The natural capital
Similar to financial capital, businesses cannot function without the
existence of natural capital.28 Natural capital comprises the resources in
the Earth, soil, and water as well as the resources provided by nature in
the form of ecosystem services.29 All these resources enable the global
production and consumption of products and services. Businesses have
been efficient in turning natural capital into raw materials, water, energy,
fuel, food, beverages, services, goods, transportation, and infrastructure.
Global advancements in technology, communication, movement of
people, goods and services have led to increases in standards of living,
health, and life expectancy. These advancements are the positive impacts
of utilising natural capital. In contrast, the adverse effects of exploiting
natural capital comprise climate change, a rapidly decreasing biodiversity
worldwide, resource depletion and increasing pollution. Irresponsible
business behaviour has led to environmental externalities which are
generally not accounted for in the business models. Laws also fail in
this respect. For example, environmental protection laws are generally
not connected to corporate law, hence there are flaws in the description
of directors’ duties and capital maintenance standards. The result is
that directors are not inclined to fully account for the environmental
externalities caused by the corporation nor to repair them.30 With these
26

27

28

29

30

 . Benjamin and S. Andreadakis, ‘Corporate Governance and Climate Change:
L
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146.
C. Mayer, Prosperity (Oxford University Press 2018); Raworth, Doughnut Economics
p. 94; John Elkington, Green Swans (Fast Company Press 2020); Rebecca Henderson,
Reimagining Capitalism in a World on Fire (Public Affairs 2020).
See F. Capra and U. Mattei, The Ecology of Law (Berret-Koehler Publishers 2015) 111; S.
Harlett, The Efficiency Trap (Prometheus Books 2013).
T. Lambooy, K. Maas, S. van ‘t Foort, and R. van Tilburg, ‘Biodiversity and natural
capital: investor influence on company reporting and performance’(2018) 8(1) Journal of
Sustainable Finance & Investment 1–27. Rockström, ‘Planetary Boundaries’ (n. 3); Steffen,
‘Planetary Boundaries’ (n. 3).
Regarding a state being reluctant in surrendering its sovereignty over environmental
issues, see T. Madebwe, ‘Re-Visiting Old Ideas in Order to Craft an Effective Modern
International Environmental Law Regulatory Framework’ (2015) 17 Environmental
Law Review 100. And the complexities of multiple forums for access to environmental
justice, see I. Antonopoulos, ‘The Day after: Protecting the Human Rights Affected
by Environmental Challenges after the EU Accession to the European Convention
on Human Rights’ (2018) 20 Environmental Law Review 213. And the heavy cost to
local authority, see B. Christman, ‘Aarhus Convention Compliance Committee: 2020
Findings about Protective Expenses Orders in Scotland’ (2020) 198 Scottish Planning and
Environmental Law 33.
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kinds of legislation disjointedness, the linkage between natural capital
and the business’s financial capital is a tenuous one.
2.3 The human capital
Businesses can also not function without people, i.e. consumers,
customers, communities, and the workforce.31 Kraakman et al. distinguish
between the internal constituencies of the corporation, such as its
investors and its board of directors,32 and the external constituencies.33
The latter comprises the corporation’s employees and gig workers, and
also its business partners in the global value chains and their employees.
In other corporate law theories, such as the European continental ones,
a corporation’s employees, as stakeholders, are considered among the
internal constituencies,34 but in this article, we will follow Kraakman’s
categories of internal and external stakeholders.
In many jurisdictions, the internal constituents’ interests are covered
by corporate law provisions and closely tied to the performance of the
corporation’s financial capital. Investors receive dividends and can
exercise voting rights in the general meeting. The manner, in which the
members of the board of directors will be remunerated, is also provided
for in corporate law.
The protection of the external constituencies however falls under various
other laws. For example, employees are governed by employment law.35
Gig workers are governed by a variety of legislation and case law.36 Foreign
business partners in international value chains and their employees are
governed by legislation such as the UK Modern Slavery Act,37 the French
31

32

33

34

35
36

37
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v Belcher [2011] UKSC 41, Hollis v Vabu (2001) 207 CLR 21, and Uber BV v Aslam [2021]
2021 UKSC 5 (Supreme Court). See Y. S. Ang, ‘Partners in Social Entrepreneurship: A UK
Approach to Buyer’s Risk-Externalities’ (2017) 12 International and Comparative Corporate
Law Journal 12; S. Fredman and D. D. Toit, ‘One Small Step towards Decent Work: Uber
v Aslam in the Court of Appeal’ (2019) 48 Industrial Law Journal 260.
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Loi de Vigilance,38 the Swiss Responsible Business Initiatives,39 the Dutch
Child Labour Due Diligence Law,40 and the forthcoming EU Corporate
Due Diligence and Corporate Accountability legislation.41 The latter set of
laws ensure that businesses conduct due diligence in their value chains in
order to minimise violations of human rights and labour standards.42 The
protection of these external constituencies’ human capital is not covered
by corporate law nor in capital maintenance standards, and thus seems
disjointed. This allows for unprotected gaps to materialise and thus
weakens the prevention of violations.43
2.4 The interconnectedness of all three capitals
The circular economy model connects the natural and financial capital of
a business. In a circular economy business model, all core activities and
streams of materials take place in a circular way. They form part of the core
business model, and thus are to be reflected in that way in the operational
budgets and financial statements. Even so, the implementation of the
social foundation requires a full integration of human rights and social
norms into the business model and its core operations, and this is also
promoted by the SDGs.
The intrusion of the triple threats on businesses also highlights the
interconnectedness of the three forms of capital. Climate change impedes
day-to-day business activities and in turn adds cost to the business for
repairing incurred damage. For instance, Storm Uri, considered as having
been exacerbated by climate change, hit Texas in 202144 and demonstrated
how extreme weather patterns disrupt food supplies, freshwater sources,
power supplies, and transportation.45 Climate change impact – in the
form of extreme heat on agriculture – disproportionately affects racial
ethnic minorities who constitute the majority of migrant and seasonal
38
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Civil Liability’ (2020) 69 International & Comparative Law Quarterly 789; R. Ireland, ‘Rights
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Labour in Global Supply Chains’ (2017) 6 UCL Journal of Law and Jurisprudence 100.
See Ireland (n 42).
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workers.46 Negative impacts on human capital in agriculture can disrupt
the food industry. Damaged ecosystems threaten fresh water supply, and
food production,47 which in turn adversely affects business operations. A
depleting biodiverse ecosystem leads to resource extractions encroaching
into vulnerable biodiverse areas as well as indigenous people areas.48 The
global health pandemic amplifies and exposes the inherent inequalities
between the workforce within the corporate structures.49 We have also
seen the recent combined effects of climate change and the global health
pandemic affecting agricultural production50 and in some cases impeding
communities’ recovery from weather destruction,51 their livelihoods and
economic activities. 52
From a different angle, the planetary boundaries introduced by Rockström
et al53 – demarcating a ‘safe operating space for humanity’ – show the
elements which support our life on Earth and how such boundaries are
also interconnected. The ocean’s acidity, the atmospheric aerosols, the
biosphere integrity, and the land utility do affect one another. Pushing
the boundaries of one can tip the rest off-balance. Exceeding these
planetary boundaries also negatively affects the health and quality
of living in certain parts of the global community more than in other
parts, as Raworth shows in her social foundation model.54 The triple
threats exemplify the proximities in the interconnectedness between the
communities and the environment in which one of these triple threats
can severely disrupt communities’ livelihoods and (their) businesses.
These intricacies of the financial, natural, and human systems are ever
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more prominent and there is a need for embedding resiliencies within all
three systems.55
2.5 The corporation as actor between the three capitals
A corporation lies at the intersection of the three capitals: it capitalises
the utility of the workforce for the extraction of natural resources and it
turns them into profitable products, services, and experiences. Figure 2
visualises this interconnection.

Figure 2. The corporation in the centre of Financial, Natural and Human Capitals

History teaches that the long-term existence of a corporation is closely
linked to its capability to avoid causing environmental damages
combined with respecting human rights and complying with labour
standards. Royal Dutch Shell, for example, was ordered on 26 May 2021
by a Dutch court to redesign its business model and activities, and to
reduce 45% of its CO2 emissions by 2030.56 The decision highlights that
causing CO2 emissions in Shell’s operations in its upstream as well as its
downstream activities constitutes a material contribution to the risk that
55
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climate change effects lead to violations of human rights.57 Also, several
large pension funds and asset managers withdrew their investments from
the fossil fuels sector over the last years.58 In addition, the G7 decided
in the Nature Compact of June 2021 that governments should no longer
facilitate traditional energy production in view of climate change, and
that they must invest in biodiversity regeneration.59 These current events
clearly reveal the links between environmental and human rights risks
on the one hand and the financial health and future perspectives of a
corporation on the other hand.
It is also important for the financial stability and the reputation of a
corporation to avoid gaps in equal pay between workers with different
gender or different levels within the organisation,60 and ensuring decent
and healthy working conditions.61 For example, in the fast-food industry,
there are considerable pay gaps between the frontline staff and cooks,
and those in middle management and the board of directors. Those gaps
constitute a danger for the continued existence of the corporation as one
day legal claims for reparations might be awarded.62 Moreover, a healthy
and happy workforce is a crucial element of a long-term corporate
strategy.63
An example of a corporation taking positive steps to implement a circular
business model is Esquel Group, an apparel business. This corporation
collects information concerning the water and power usages in its
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factories. Based thereon, it knows how much resources must be returned
or replenished in order to ascertain a circular business model.64
It can be argued that a corporation that considers environmental and
social concerns as external to its business operations lacks the awareness
of the interconnectedness between the three capitals it draws from.
The current sustainability risks in global value chains highlight the
underlying lack of awareness at a larger scale.65 The interconnectedness
is also lacking in the legal treatment of corporate capital. The publicly
accessible records pertaining to a corporation’s capital (and resources)
mainly reflect investors’ money, assets, financial liabilities, and cash
flows, hence comprise purely financial information.66 As an overview
of the natural capital and human capital pertinent for a corporation is
generally absent, the corporate capital is disconnected from the natural
and human resources on which the corporation depends.
3. T
 HE DISCONNECT IN CORPORATE CAPITAL MAINTENANCE
& SOLVENCY STANDARDS

In this section, we examine corporate capital maintenance standards
and solvency tests in various Western jurisdictions. Although we focus
on corporate law, we sometimes also refer to insolvency laws and cases
as they often closely interlink with the solvency concept employed
in corporate law. For our examination, we selected EU, the UK, the
Netherlands, US federal law and Australia, because we have access to
them, and some understanding of them. Moreover, we wanted to cover
a global view including countries from three Western continents with
corporate capital maintenance laws.
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readymade garments. Report by commission of the European Union. And: T. Lambooy,
M. Bosman., A. Argyrou, B. Jansen, S. Begum & N. Khan (2019). The regulatory ecology
of two severe sustainability hot spots in the product life cycles of a pair of jeans and
a T-shirt. Report by commission of the European Union. M. Van der Velden and M.
Taylor (2017). Sustainability Hotspots Analysis of the Mobile Phone Lifecycle. Report by
commission of the European Union.
These are noted in the balance sheets.
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3.1 Solvency norms in five Western jurisdictions
The EU approach to corporate capital maintenance is that a capital
distribution to the shareholders is allowed when it is “less than or equal to
the surplus of assets over liabilities, treating share capital as a liability.”67
This approach is generally known as the ‘balance sheet test’ which
relies on the corporate balance sheet68 and aims to provide a financial
cushion for the creditors. Maintaining this “cushion” leaves “no room
for any intermediate managerial appreciation, appraisal or adjustment of
the accounting results to take account of prudential judgement.”69 This
approach employs a rigid calculation of assets and liabilities, and it treats
all public limited liability corporations’ share capital the same regardless
of their sizes. Ensuring capital maintenance through employing capital
distribution norms limits the scope to present liabilities (the snapshot
test).70 It thus benefits some creditors who are the holders of presently
acknowledged liabilities, but can be considered unfair to other (potential)
creditors, i.e. especially the holders of as yet unacknowledged tort claims
and future liabilities. An optional EU capital maintenance regime is the
“looking forward test”71 which mirrors the UK approach which will be
discussed below. Moreover, natural and human capital play no role in
the EU approach.
The UK approach to corporate capital maintenance is similar to the EU
approach (s831 UK Companies Act 2006) while the solvency notion (s643
of the same Act) takes temporality into consideration (“the company will
be able to pay (or otherwise discharge) its debts as they fall due during
the year immediately following that date”).72 The threshold of capital
67

68

69
70
71
72
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J . Rickford, ‘Legal Approaches to Restricting Distributions to Shareholders: Balance
Sheet Tests and Solvency Tests’ (2006) 7 European Business Organization Law Review
135. P. Santella, R. Turrini, ‘Capital Maintenance in the EU: Is the Second Company
Law Directive Really That Restrictive?’ (2008), 9 European Business Organization Law
Review 427–461. Article 15 of the Second Company Directive, under 1. states: (a) Except
for cases of reductions of subscribed capital, no distribution to shareholders may be
made when on the closing date of the last financial year the net assets as set out in
the company’s annual accounts are, or following such a distribution would become,
lower than the amount of the subscribed capital plus those reserves which may not be
distributed under the law or the statutes.
As the balance sheet is part of the legal framework for accounting and corporate
financial reporting.
Rickford, Legal Approaches (n. 67) at 135.
Santella (n. 67) at 459.
Ibid.
S831 concerns ‘Net asset restriction on distributions by public companies’ and s643
regards the ‘Solvency statement’ required of the directors. Section 831: (1) A public
company may only make a distribution—(a) if the amount of its net assets is not less
than the aggregate of its called-up share capital and undistributable reserves, and (b) if,
and to the extent that, the distribution does not reduce the amount of those assets to less
than that aggregate. (2) For this purpose a company’s “net assets” means the aggregate
of the company’s assets less the aggregate of its liabilities. And Section 643: (1) A solvency
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maintenance is in accordance with s123(1)(e) and s123(2) of the UK
Insolvency Act 1986, although the latter sections do not limit the ‘debts
as they fall due’ and the ‘contingent and prospective liabilities’ to the
one-year period stated in the corporate law. In regard of the insolvency
standard, the court in BNY Corporate TS Ltd. looked beyond the yearhorizon.73 Unlike the EU approach where current and future creditors
are not uniformly protected,74 the UK approach takes into consideration
the interests of both75 and assesses on the balance of probabilities whether
the corporation is solvent or insolvent.76 Yet, also in the UK standards,
there appears to be no connection with either the natural capital or the
human capital.
Dutch capital maintenance standards can be found in Book 2 of the
Dutch Civil Code (DCC), which contains the Dutch Company Act.
Regarding a public limited liability company (NV), the balance sheet test
for distributions to shareholders follows EU law (Article 2:105 DCC). For
the privately-held limited liability company (BV), which is the most used
corporate form in the Netherlands, Article 2:216 DCC regulates capital
distributions. The BV’s general meeting of shareholders77 decides about
distributions or appropriations of the profits and other distributions
of assets. Subsequently, the BV’s management board must approve the
general meeting’s decision in a separate resolution in order to make it
effective. The management board must apply (i) a balance sheet test – do
the assets exceed the liabilities and statutory reserves (i.e. there must be
freely distributable reserves as per the accounts) and (ii) a distribution test.
A refusal by the management board is only allowed if one or both tests
are not satisfied. The distribution test is not fulfilled if the board knows or
should reasonably know that the BV cannot pursue the payment of its due

73
74
75

76

77

statement is a statement that each of the directors—(a) has formed the opinion, as regards
the company’s situation at the date of the statement, that there is no ground on which
the company could then be found to be unable to pay (or otherwise discharge) its debts;
and (b) has also formed the opinion—(i) if it is intended to commence the winding up of
the company within twelve months of that date, that the company will be able to pay (or
otherwise discharge) its debts in full within twelve months of the commencement of the
winding up; or (ii) in any other case, that the company will be able to pay (or otherwise
discharge) its debts as they fall due during the year immediately following that date.
(2) In forming those opinions, the directors must take into account all of the company’s
liabilities (including any contingent or prospective liabilities).
BNY (n. 24).
Rickford, Legal Approaches (n. 67) at 135.
In accordance with the BNY case (n. 24), in which case the instruments/notes (legal docs
attached to currencies) were created until 2045. The court considered these instruments
prospective liabilities.
BNY (n. 24), para 26; see also P. Walton, ‘“Inability to Pay Debts”: Beyond the Point of No
Return?’ [2013] Journal of Business Law 212.
In the BV’s articles of association, deviations are possible. E.g., this power can be
attributed to the management board or the supervisory board, and/or it can be limited
by stating that a certain part of the profits will have to be allocated to a reserve.
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and payable debts after making the proposed distribution. The deciding
factor is the actual financial situation of the BV at the moment of the
distribution (payment) being made. The distribution test entails that the
management board must assess the liquidity, solvability and profitability
of the BV in light of the proposed distribution, taking into account all
relevant facts and circumstances. Although special circumstances may
occur, it is generally considered sufficient to look one year ahead. Hence,
this distribution test, which is in fact a solvency test, is inherently only
focusing on the short-term situation and is mostly financially-led. Since
it is up to the management board to determine on which documentation
its assessment will be based, the board has some freedom here to include
other information.
In regard of US corporate capital maintenance standards, it is noted
that every State in the United States has enacted its own Company Act
which usually includes the corporate capital maintenance standards for
corporations incorporated in the State.78 Insolvency is largely governed
by federal law, usually referred to as the Bankruptcy Code. In order to
determine whether a corporation is solvent or insolvent, there are three
dominant solvency tests applied in the US: a ‘balance sheet solvency test’
(whether the fair value of the assets exceed the face value of its liabilities –
to be performed on either going-concern or liquidation basis), an ‘abilityto-pay solvency test’ (can the corporation reasonably be expected to
pay its debts as they come due), and a third test, i.e. a ‘capital-adequacy
solvency test’ (has the corporation adequate capital), which underpins
the first two tests.79 Heaton critiques that the three tests measure different
things and that different tests can indicate that the same corporation is
both solvent and insolvent.80 Also, he sees two disconnects in the balance
sheet test. The first is time as comparing the corporation’s present value of
assets to the future value of anything else is like comparing apples with
oranges.81 The second disconnect is “the possible additional discounting
for risk”. As corporations “pay their debts with actual cash flows, not
cash flows discounted to reflect their present value given the time of their
occurrence and the possible risk that the cash flow will not be realized.”
About the ability-to-pay test, Heaton argues that this test sounds simple
in theory, but that it is quite difficult to apply in practice: “If a firm’s
cash flows and debt were not subject to any uncertainty at all, then it
would be an easy task to verify if the stream of cash flows that will occur
78
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 or an overview, see R. Booth, Capital requirements in United States corporation law;
F
available at: www.digitalcommons.law.umaryland.edu/cgi/viewcontent.cgi?article=1013
&context=fac_pubs.
See for (in)solvency in the context of federal insolvency proceedings the U.S. Code: Title
11 at www.law.cornell.edu/uscode/text/11.
J.B. Heaton, ‘Solvency Tests’ (2006) 62 Business Lawyer (ABA) 983 at 985 and 997.
Ibid at 995.
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through time can be matched to the firm’s maturing debt obligations.”
As neither cash flows nor debt obligations are certain, the test does not
deliver clear results.82 He discusses also the capital-adequacy test. Under
this test, ‘inadequate capital’ “encompasses difficulties which are short of
insolvency in any sense but are likely to lead to insolvency at some time
in the future.”83 With the balance sheet test underpinned by the capitaladequacy test, the corporation’s future financial projections become
a focal point for determining its solvency status.84 We note that again,
these tests do not take into account the corporation’s natural and human
capital.
Australian corporate capital maintenance rules apply a balance sheet
test, a fairness test and a solvency test (s254t Corporations Act 2001).85
The balance sheet test states that a corporation is prohibited from
paying a dividend unless it has positive net assets before and after the
payment (‘Net Assets Test’). Furthermore, the fairness test requires that
the dividend is “fair and reasonable to the company’s shareholders as a
whole”. Finally, the solvency test provides: “the payment of the dividend
does not materially prejudice the company’s ability to pay its creditors”.
We conclude that also the Australian approach does not take into account
the corporation’s natural and human capital.

82
83
84

85

I bid at 989.
Ibid at 995/996.
See further: W.-G. Ringe, ‘Bank Bail-in between Liquidity and Solvency’ (2018) 92
American Bankruptcy Law Journal 299; R. J. Jr. Stearn and C. D. Kandestin, ‘Delaware’s
Solvency Test: What Is It and Does It Make Sense - A Comparison of Solvency Tests
under the Bankruptcy Code and Delaware Law’ (2011) 36 Delaware Journal of Corporate
Law 165.
Commonwealth Consolidated Acts; Corporations Act 2001 – Sect 254t: (1) A company
must not pay a dividend unless: (a) the company’s assets exceed its liabilities
immediately before the dividend is declared and the excess is sufficient for the payment
of the dividend; and (b) the payment of the dividend is fair and reasonable to the
company’s shareholders as a whole; and (c) the payment of the dividend does not
materially prejudice the company’s ability to pay its creditors. Note 1: as an example,
the payment of a dividend would materially prejudice the company’s ability to pay its
creditors if the company would become insolvent as a result of the payment. Note 2: For
a director’s duty to prevent insolvent trading on payment of dividends, see section 588G.
Available at: austlii.edu.au. For further reading: S. Quo, ‘Corporate Insolvency Reform
in Australia: Safe Harbour Provisions for Directors from Personal Liability for Insolvent
Trading’ (2018) 39 Company Lawyer 207. Michael Murray and Jason Harris, ‘Managing
the Insolvency Curve in Australia’ (Oxford Law Faculty, 20 April 2020) www.law.ox.ac.
uk/business-law-blog/blog/2020/04/managing-insolvency-curve-australia.
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3.2 A comparative analysis: the disconnect between
the three capitals

We found that the balance sheet test constitutes the common anchor in
the five selected jurisdictions. It is often combined with an assessment of
a corporation’s ability to pay its debts when they are due. Together, the
tests aim to sustain the financial capital of a corporation and to prevent
that directors divert funds in a manner that could harm creditors or make
the business insolvent. Corporations are seen as ‘neutral vessels’: in times
of solvency, they trade in abundance in the interests of its shareholders;
but in times of financial hardships, they trade with a view that their
resources are finite and that capital is to be preserved in the interests of
their creditors.86 In the examined laws, the circle of interests is indeed
confined to the corporation’s shareholders and its creditors.
The results in section 3.1 demonstrate that almost all parameters
employed in assessing corporate solvency are financial parameters. The
natural capital and the social capital from which a corporation draws for
its business operations and which are crucial for the continuation and
survival of the corporation as we demonstrated in section 2, do not play
a role in the examined corporate capital maintenance laws. We conclude
that there is a disconnect between the assessment of the corporation’s
financial wellness on the one hand and other resources on the other hand,
such as natural resources, the workforce, and communities. We assert
that the conventional legal definitions are no longer viable as they lack an
evaluation and appraisal of the other two capitals.
Taking the discussion one step further, we pose the question how
capital maintenance standards can reflect a corporation’s efforts and
successes to develop and maintain a circular business model. How could
a corporation that implemented such a business model, account for the
level of circularity it achieves in the production of products and services
and the avoidance of waste streams? Such a corporation could provide
information concerning the investments made to establish and maintain
mechanisms and systems capable of neutralising its use of energy, water,
and raw materials and waste recycling. Only when all mechanisms
and systems work adequately, can the corporation be considered as
running a solvent operation. We envision a similar approach regarding
human capital. Evaluating the capital maintenance standards in the five
jurisdictions, we conclude that they do not integrate a circular economic
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 . Milman, ‘Corporate Insolvency and Governance Act 2020’ (2021) 34 Insolvency
D
Intelligence 28; D. Milman, ‘Coronavirus: Concessions Extended’ (2021) 34 Insolvency
Intelligence 49.See also W. Schon, ‘Balance Sheet Tests or Solvency Tests – or Both?’ (2006)
7 European Business Organization Law Review 181.
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approach nor an approach that forces corporations to embed the social
foundation in its business operations.
4. THE INTEGRATED CORPORATE CAPITAL REPORTING
As demonstrated above, the integrated corporate capital is not the
mainstream approach. Contributors to the law of nations such as Vitoria,
Gentili, Grotius and Vattel viewed nature “as primarily a commodity,
always available for appropriation and exploitation.”87 The right to
engage in commerce has always been more important than the need to
protect societal flourishing or the environment. Furthermore, the task
of environmental protection and societal well-being are traditionally
reserved for governments, international and local NGOs, civil society,
and lawyers who defend the environment or human rights.88 Corporate
law mainly considers natural capital in the form of property rights useful
for commercial exploitation,89 resources for extraction, and goods for
consumption.90
We also note that the EU corporate reporting Directive 2014/95/EU on
disclosure of non-financial and diversity information by certain large
undertakings and groups – through transposal in the EU Member States’
legislation – stimulates corporations to present ESG reports (EU Directive
2014/95). The Directive’s aim is to contribute to realising sustainable
development. Consequently, large EU-based corporations with more
than 500 employees are to include in their annual report a ‘non-financial
statement’ reflecting on how the corporation has implemented its ESG
responsibilities concerning the environment, human rights, social norms
and avoiding corruption and bribery.91
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 hese scholars are mentioned in I. Porras, ‘Appropriating Nature: Commerce, Property,
T
and the Commodification of Nature in the Law of Nations’ (2014) 27 Leiden Journal of
International Law 641.
S. Adelman, ‘Tropical Forests and Climate Change: A Critique of Green Governmentality’
(2015) 11 International Journal of the Law in Context 195.
C. Rodgers, ‘Nature’s Place? Property Rights, Property Rules and Environmental
Stewardship.’ (2009) 68 Cambridge Law Journal 550.
Porras, ‘Appropriating Nature’ (n. 87) 641.
Directive 2014/95/EU. Available at: Directive 2014/95/EU of the European Parliament
and of the Council – of 22 October 2014 – amending Directive 2013/34/EU as regards
disclosure of non-financial and diversity information by certain large undertakings and
groups – (europa.eu).
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4.1 The Environmental, Social, and Governance approach
is risk-based
Currently, commerce, people, and environmental considerations come
in the form of stewardship and ESG-led governance as promoted by
Corporate Social Responsibility (CSR).92 Although these initiatives
incentivised positive corporate steps toward the reconciliation between
commerce, nature, and people during the last 20 years, they have not
succeeded in creating a structural change in the corporate approach
regarding climate change, damaged ecosystems, lost biodiversity, and the
global health pandemic. We view that many of the current stewardship
models and governance employed by corporations and/or mandated by
corporate law do not radically change the function, focus and purpose of
corporations.93 Often they primarily aim to minimise financial risks for
the corporations themselves.94
Therefore, we propose to introduce a mandatory integrated approach
of the assessment of a corporation’s capital whereby the natural and
human capital are presented as part of the corporate capital, alongside
the financial capital. This goes further than the stewardship norms
adopted in EU Directive 2014/95. It is our view that a holistic corporate
capital calculation could strengthen the board’s ESG leadership and align
the corporation’s purpose closely with the SDGs. We will advance this
approach through first looking at the integrated reporting approach.
4.2 Integrated Reporting: holistic corporate capital calculation
The International Integrated Reporting Council (IIRC) is a global coalition
which spearheads an evolution of corporate reporting.95 Corporations in
92
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 . W. McKenzie Shene, ‘Stewardship: From Rhetoric to Reality’ (1999) 3 Edinburgh Law
D
Review 151; N. Mohammad, ‘Environment and Sustainable Development in Bangladesh:
A Legal Study in the Context of International Trends’ (2011) 53 International Journal of
Law and Management 89. T. Lambooy, Corporate Social Responsibility. Legal and semi-legal
frameworks supporting CSR (Kluwer 2010). See the 2011 EU Commission’s definition of
Corporate Social Responsibility at www.eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=COM:2011:0681:FIN:EN:PDF#:~:text=The%20European%20Commission%20
has%20previously,stakeholders%20on%20a%20voluntary%20basis%E2%80%9D.
T. Lambooy, A. Argyrou and S. Tideman, ‘Enabling Company Boards to Create
Sustainable Companies: The Connection between Sustainability, Company Leadership
and Law’, ICCLJ 2018(2); B. Sjåfjell and C. M. Bruner, The Cambridge Handbook of
Corporate Law, Corporate Governance and Sustainability (Cambridge University Press
2020); Henderson, Reimagining (n 27).
Ibid. See also the 2017 Report of the Task Force on Climate Change related Financial
Disclosures advocating for corporations to report on the climate change-related risks
envisioned for their businesses in the next decades at www.fsb-tcfd.org/publications.
‘The IIRC | Integrated Reporting’ at www.integratedreporting.org/the-iirc-2. T.
Lambooy, R. Hordijk and W. Bijveld, ‘Communicating about integrating sustainability
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the IIRC network exhibit varying degrees of integrated reporting.96 A light
integrated reporting shows that the corporation is putting importance
on stakeholder engagement, environmental concerns, and having a
long-term game plan.97 A moderate integrated reporting shows that the
corporation is reporting in accordance with ESG and also citing SDG
principles as their aligned long term goals.98 A full-bodied integrated
reporting shows that the corporation is incorporating all of its capital. For
example, York Timbers Ltd. includes Nature, Manufactured, Intellectual,
Human, Social and Financial capital.99 These corporations attest to the
fact that the reconciliation between commerce, the environment and the
society is achievable, necessary, and also profitable. We propose to adopt
the full-bodied integrated capital reporting approach as the standard
for corporate reporting, so that such reports can also be used for the
assessments of corporate capital maintenance.
4.3 N
 ext steps beyond Integrated Reporting:
circular economy reporting

So far, in integrated reports, we do not see a circular business model
approach being accounted for. In an integrated report of a corporation
with a circular business model approach, the corporation would
demonstrate how it has implemented all the loops shown in the butterfly
diagram in Figure 1. Such a report would provide full information on
the corporation’s natural capital, e.g. the volumes of energy, water, raw
materials used by the corporation and the volumes of waste produced by
it. In addition, the report would demonstrate in which way the corporation
has ‘neutralised’ the amounts of natural capital consumed by it through
producing renewable energy, clean water, regenerating biodiversity and
ecosystems, recycling products and materials, et cetera. Alternatively, the
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in corporate strategy: motivations and regulatory environments of integrated reporting
from a European and Dutch perspective,’ in R. Tench, W. Sun, and B. Jones (eds),
Communicating Corporate Social Responsibility: Perspectives and Practices (Emerald Books,
2014), 217–255.
Ibid.
For example, of the integrated reports of businesses affiliated with the IIRC network,
see ‘Novo Nordisk: Integrated Report 2016’ at www.examples.integratedreporting.org/
organisation/27; see also ‘Airports Company of South Africa SOC Limited: Integrated
Report 2014’ at www.examples.integratedreporting.org/organisation/165.
For example, Tata Steel incorporates ESG into their supply chains and Asahi invests
in research and development promoting biodiversity and responsible water use.
See ‘Tata Steel: Integrated Report 2019’ at www.examples.integratedreporting.org/
organisation/284; see also ‘Asahi Group Holdings Ltd: Integrated Report 2014’ atwww.
examples.integratedreporting.org/organisation/187.
‘York Timbers PTY LTD Integrated Report 2017’ at www.examples.integratedreporting.
org/recognized_report/980.
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corporation could show how it compensates the use of natural capital in
a way that contributes to full neutralisation.
Our proposal for the design of a natural capital balance sheet (see Figure 3
under section 5.1.) and a human capital balance sheet (Figure 4 under
section 5.2.) demonstrates these neutralisations in an integrated circular
economy and social foundation reporting approach. These balance
sheets can be directly related to corporate capital maintenance standards
and built into the legislation on corporate solvency. Hence, they would
provide a certain way for a corporation to follow objective standards,
thereby considering that its license to continue trading is based on its
efforts to sustain its natural, human, and financial capital.
5. T
 HE PROPOSAL FOR AN INTEGRATED CORPORATE CAPITAL
SOLVENCY STANDARD

An integrated corporate capital solvency assessment dispels the
misconceptions that corporate law and capital maintenance standards
have a defined role which excludes societal and environmental duties
and that those issues are the responsibilities of governments, charities,
and international bodies.100 With the integrated corporate capital
solvency assessment, corporate law and capital maintenance tests can
finally play a defining role in reconciling all aspects of the environment,
the society and commerce. We propose that a corporation’s legal capital
shall therefore include natural, human, and financial capital, the latter
of which includes the shareholders’ capital, loans and other debts of a
corporation as currently is the case. The capital maintenance standards
need to be adapted to align therewith. Corporations will thus be mandated
to internalise key externalities related to natural and human capital, and
to address the triple threats of climate change, damaged ecosystems, and
the global health pandemic in their decision-making to stay solvent.101
5.1 Natural capital balance sheet
To identify the parameters for the natural capital part of the redefined
corporate solvency notion, we propose to look at the key indicators as
100
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 s the legal argument currently goes in 2020 for the Heathrow runway extension in
A
the UK at www.theguardian.com/environment/2020/oct/06/heathrow-to-challengethird-runway-verdict-using-climate-pledge. It remains the obligation of the State to
comply with the ‘Paris Agreement’ at www.unfccc.int/sites/default/files/english_paris_
agreement.pdf.
Inspirations set out by EU Commissioner Frans Timmermans and his staff in the EU Green
Deal and Action Plan at www.ec.europa.eu/commission/commissioners/2019-2024/
timmermans_en.
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provided by the Natural Capital Coalition’s guide.102 Such key indicators
ought to be integrated into a specific natural capital corporate balance
sheet in corporate reports for justifying a solvent legal capital.103 Figure
3 provides a guideline on how to incorporate such key-elements. These
elements could all fit into the information that large corporations are
currently required to disclose under EU Directive 2014/95. Our proposal
however encompasses all corporations, small or large, and provides an
adequate foundation for a new model of governance.104 Taking the Esquel
Group’s business approach as an example,105 the apparel manufacturer
restores its freshwater back to the locations of its source. Esquel Group
has invested in technology that enables them to recycle and to reuse water.
Once the water completes Esquel’s manufacturing purposes, it is cleaned
through a process which reduces its acidity and then it is replenished
back to its sources. On energy use, Esquel Group reduces its annual
energy consumption through investing in energy efficient machinery. On
emissions, the corporation invests in infrastructure that traps the dust and
smoke from the factories from escaping to neighbouring communities.
On its product, investments are made on researching patented techniques
and technology to ensure minimal waste in the utility of its primary
source which is cotton. In order to design the business operations in a
circular way, the corporation applies a life-cycle-based method.106
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 atural Capital Protocol at www.naturalcapitalcoalition.org/wp-content/uploads/2020/
N
09/Biodiversity-Guidance_Application.pdf.
Ibid.
R. J. Gilson and J. Gordon, ‘Board 3.0 – An Introduction’ (2019) at www.scholarship.law.
columbia.edu/faculty_scholarship/2294/.
‘Planet | Esquel’ (n 64).
P. Croes, ‘Comprehensive In-Supply Chain Lifecycle Assessment of the Preventative
Cost-Based Externalities of Products’ (Utrecht University 2021). Beate Sjåfjell,
‘Redefining Agency Theory to Internalize Environmental Product Externalities. A
Tentative Proposal Based on Life-Cycle Thinking’ (Social Science Research Network
2017) SSRN Scholarly Paper ID 3031788 www.papers.ssrn.com/abstract=3031788.
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Figure 3. Natural Capital Balance Sheet

Assets (natural capital used
by the corporation; it does not
necessarily have to be reflected
in financial units)

Liabilities (where the corporation
needs to invest in to maintain
the natural capital; this can
be reflected by providing
the financial value of such
investments)

Soil

Regeneration of
soil

Farming either
for crops or
animals

Investment
per acre

Minerals
regeneration
Extraction of (bio)
chemicals that have
entered the soil
(fertilisers, animal
waste, pesticides,
hormones,
antibiotics)
Responsible
irrigation (to
prevent drought)
Drainage for flood
prevention
Erosion prevention

78

Investment
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Land
conversion
Land conversion
which damages
biodiversity
in the existing
habitat (flora
and fauna), e.g.
non-organic
farming, GMO
farming,
mining, oil &
gas extraction

Investment
per acre

Land restoration/
preservation

Investment
per acre

Solutions need be
found to bring back
biodiversity to this
habitat or if that
is impossible to
compensate such
loss elsewhere, e.g.
by creating new
nature or protecting
a piece of nature
elsewhere provided
that it has the
same biodiversity
(e.g. South African
law regarding the
duties to restore
nature at the end of
mining activities)*
Ringfenced
resources to
mitigate adverse
impacts caused by
disasters (like oil
spills in Nigeria,
Ecuador).

*

Land conversion
which destroys
the habitat (flora
and fauna)

Idem

Trees planted in
damaged habitat
(brown field)

Nurturing the
new trees &
protection against
violators and fire,
reforestation (from
brown to green
fields)

‘OECD Environmental Performance Reviews: South Africa 2013’ (oecd-ilibrary.org) pg.
42-43 at www.read.oecd-ilibrary.org/environment/oecd-environmental-performancereviews-south-africa-2013_9789264202887-en.
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Land
conversion

Investment
per acre

Land restoration/
preservation

Trees planted in
damaged habitat
(brown field)

Nurturing the
new trees &
protection against
violators and fire,
reforestation (from
brown to green
fields)

Green fields or
belts

Forest, wetlands,
fields preservation;
protection against
violators and fire
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Investment
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Water
Volume used
(for farming,
manufacturing,
electricity
production,
tertiary use)

Investment
per unit

Regeneration of
water use

Investment
per unit

Water recycling for
reuse (if possible –
depending on state
of the water after
use)
Cleaning operation
of wastewater
prior to reuse
or discharge (if
necessary, e.g. due
to the addition
of chemicals in
textiles production
industry)
Cooling operations
(in case the
water has higher
temperatures than
in the natural state
after use, e.g. water
used for electricity
cooling operations
warms up and
needs to cool down
before discharge to
the river or water
basin it was taken
from)
Replenishment
of volume of
water used (if
consumed, e.g. in
beer and soft drink
industry). Water
can be produced
by rain collection
or by setting up a
desalination plant
which is energised
by renewable
energy and caters
for ecologically
friendly solutions to
get rid of the salty
residues
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Energy

Investment
per unit

Regenerative
Energy production

Finite materials

Compensate the
CO2 emitted due
to the use of finite
energy sources

Nuclear

Regenerate
soil where raw
materials come
from; ensure safe
waste disposal
solutions;
ringfenced
resources for
disasters (like
Fukushima)

Renewables

Neutralise any
adverse impact
on biodiversity
and ecosystems
for production of
energy through
windmills, solar
cells, water energy
and geothermal
energy

E.g. a
combination
of wind,
water, solar,
geothermal

Investment
per unit

Making sure nature
retains its features
Air

Investment
per unit

Air renewable

Any type of
emissions other
than CO2 from
buildings and
factories, farms,
vehicles, ships,
planes, etc.

Filters to ensure
clean release
of purified air
and ringfenced
resources for
disasters

Smell

Filters and/
or negative air
pressures in
enclosures
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Dust, carbon filters,
greener insulation

Investment
per unit
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Noise

Investment
per decibel

Reduction of noise

Buildings
(plants,
offices, and
warehouses)

Insulation of
buildings or quieter
machineries

Other
infrastructure
(pipelines, silos,
rigs, etc)

Insulation or
quieter machineries

Transportation

Investment in
noiseless vehicles
that do not pollute
the air

Livestock

Insulation

Light

Investment
per unit

Reduction of Light

Daytime light
consumption

Better infrastructure
for natural light

Night-time light
consumption

Investing in
preventing
light pollution
by redesign
buildings, factories,
greenhouses,
parking lots,
gardens, etc.
Ensure safety of
people and animals
by appropriate
security

Investment
per decibel

Investment
per unit

Take measures to
prevent negative
impacts on
nocturnal wildlife.
For example, Dark
Sky Parks
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Waste
management

Investment
per unit

Waste management

Domestic office
waste

Recycling to the
extent possible;
bio-compostable
programme

Commercial/
Industrial waste

Recycling to the
extent possible;
remanufacture,
green disposal
programme

Agricultural
waste

Recycling to the
extent possible;
green disposal
programme

Investment
per unit

5.2 Human capital balance sheet
We propose that the human capital balance sheet takes Raworth’s social
foundation into consideration.107 The essentials at the bare minimum
include “sufficient food, clean water and decent sanitation, access to
energy and clean cooking facilities, access to education and to healthcare,
decent housing, a minimum income and decent work, and access to
networks of information and to networks of social support.”108 As these
are bare minimum norms, they do not necessarily fall within the remit or
responsibility of corporations. The corporate obligation to respect human
and socio-economic rights is nevertheless directly and indirectly prescribed
in the UN Guiding Principles on Business and Human Rights (UNGP)109
and other CSR norms. Corporate due diligence requirements with the
purpose to avoid human rights violations have both manifested in soft
laws (as in CSR initiatives) and in hard laws as in the aforementioned UK,
French, Swiss and Dutch laws (section 2.3.). We can thus find legal norms
on what is expected from corporations as to how to take care of human
capital. Much of these expectations are touched upon in the EU Directive
2014/95. The human capital balance sheet can add onto the “disclosure
of non-financial information [that] helps ... measuring, monitoring, and
managing of undertakings’ performance and the [corporations’] impact
on society”.110 We propose that these disclosures need a layer of granular
detail, especially for establishing the social license to operate within the
107
108
109
110
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 aworth, Doughnut Economics (n. 9) at 44.
R
Ibid at 45.
GuidingPrinciplesBusinessHR_EN.pdf (ohchr.org).
Directive 2014/95/EU, Preamble (3).
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community. A corporation’s operational activities having a direct impact
on the human rights and socio-economic rights of the community would
need the expressed consent from that community of being exposed to
the impacts of those corporate activities and the community’s approval
for the starting of the commercial operations. Figure 4 below provides a
guideline on how to incorporate such key-elements.
Figure 4. Human Capital Balance Sheet

Assets (Human capital used
by the corporation; it does not
necessarily have to be reflected
in financial units)

Liabilities (where the
corporation needs to invest in to
maintain the human capital; this
can be reflected by providing
the financial value of such
investments)

Internal
constituencies

Internal
constituencies

Investment per
unit

Shareholders

Long-term
circular business
model

Institutional
investors

Reinvestments
into corporate
activities

Bond holders/
debenture
holders

Regenerative
investments

Board of Directors*

Board of Directors

Remuneration

Green/
regenerative
performances

Bonus

Diversity in the
boardroom

Investment
per unit

Corruption
detection
Modern slavery
detection
*

I n the UK, the directors are not part of the company’s constitution, see: s33 CA 2006.
However, as we indicated above in section 2.3. we follow the categories proposed by
Kraakman’s et al. (n. 32).
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External
constituencies

Investment per
unit

External
constituencies

Investment
per unit

Current employees

Future employees or maintenance

Employees on
the books

Recruitment,
including
diversity
sponsorship
programmes to
retain staff

Retention/
compensation/
pay

Living wage,
respect, complaint
and conflict
resolution
mechanisms for
(institutional)
grievances,
complaints,
racism,
harassment,
bullying
Work-life balance,
including
childcare and
pet care facilities
if appropriate;
flexibility to
avoid rush hours;
flexibility to
work at home
transparency
and objective
argumentation for
salary differences
Health insurance;
pension
entitlement
Equal pay
and pay scale
transparency
Corruption
detection and
avoidance

86

International and Comparative Corporate Law Journal – Volume 15 Issue 2

External
constituencies

Investment per
unit

External
constituencies

Investment
per unit

Current employees

Future employees or maintenance

Employee codetermination

Accommodate
time, facilities
and procedures
for input/codetermination of
worlds councils
and unions

Inclusive
organisational
structure and
collaborative
attitude of
all in the
corporation,
among other
to encourage
diversity

Transformation
of organisational
structures for
better inclusive
and diverse
organisational
structure

Capability and
competence of
employees

Operational
training for
security and
health and
safety; mental
and financial
well-being
programmes

Workplace
sanitation and
ventilation

Ensure fresh air
mechanism, fresh
water, sanitation,
breastfeeding
facilities, COVID
19-proof measures

Staff
flourishing and
growing in
competencies
and capabilities

Ensure career
pathway;
education on the
job and beyondlife-long learning;
positive critical
360 feedback
loops
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Relationship
building with
stakeholder
community

Investment per
unit

Culture with
engaging with
the stakeholder
community

Build and
maintain
a positive
relation with
stakeholders:
customers,
creditors,
communities,
local
authorities,
suppliers,
supporting
ecosystems,
facilitators, and
other business
partners

Organise timely
consultations and
follow-up thereof

Avoidance of
human rights
violations in
the business
activities and
the supply
chain

Set up proper due
diligence systems
re stakeholder
concerns; monitor
systems, response
procedures
and reporting
mechanism

Good structure
for circular
business
model/
sustainability/
ESG/
stakeholder
reporting on
ESG issues and
supply chain
management
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Embed a concrete
and long-term
culture of
institutionalising
stakeholders’
voice/engagement
in the corporation
through
establishing
stakeholders’
representation
in the board,
supervisory
board, advisory
council(s), and/
or consultation
meeting(s)

Investment
per unit
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Relationship
building with
stakeholder
community

Investment per
unit

Culture with
engaging with
the stakeholder
community

Investment
per unit

Measures to avoid
‘just in time’
practices
Measures to
avoid ‘race to the
bottom’ prices
Measures to avoid
24-hour service
Tax

Investment per
unit

Fair share of
returns and
profits with all
stakeholders
including local
tax authorities

Tax

Investment
per unit

Set up
transparency
mechanisms to
show: minimal
tax payment;
shale companies
disclosed and
dismantle
Global income tax
minimum
Regenerative
investment into
local communities
Corruption
detection*

*

Croes (n. 106) discusses corruption detection methods and its price.

5.3 Illustration case
To illustrate the proposals set out in the previous two paragraphs, we could
imagine, for example, a fracking corporation’s social license to operate
within Utopia (a fictional community). It would need specificities in the
consent and approval of the activities which need to be gathered from the
residents and the members111 of Utopia. The residents and the members
111

 he individuals who might not reside in Utopia, however they contribute to the
T
community. For example, commuters for work, logistic workers, non-local business
owners or partners, consumers, seasonal migrants, or visitors, etc.
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could consent to the generation of economic wealth, which the fracking
corporation would bring to Utopia.112 However, this consent is subject to
the approval of the fracking corporation’s activities. Negative impacts of
the fracking corporation would need to be listed, such as the changing of
the land utility for the infrastructure of fracking, the transportation of the
extracted materials, and also the infrastructure for other amenities like
staff accommodation, offices, laboratories and warehouse facilities for
the equipment and vehicles. Further impacts of this land use comprise:
the quality of water and air, noise and seismic pollution, the increase in
traffic and the impact on the road infrastructure. On the other hand, this
additional infrastructure opens up job opportunities in different levels
of work (such as catering, cleaning, administration and specialists in
fracking). This which would attract more talents into Utopia and thus
would increase its total demand of food, fresh water. Moreover, also
activities in the hospitality sectors such as cafes and restaurants would
amplify as would recreational facilities such as malls, gyms, cinemas.
These developments can put additional strain on housing and public
services, the use of public spaces, for instance in terms of parking, noise
and light pollution. Probably, the facilities for public or private education
would also increase.
These series of developments can have both positive and negative
impacts on the human rights and socio-economic rights of Utopia and its
inhabitants. Positive impacts include attracting more investments from
other sectors. The negative impacts however can be traced back to the
fracking corporation’s operational activities in Utopia.113 For the approval
of the fracking corporation’s social license to operate, contingencies would
be needed for offsetting the negative impacts on air pollution, land stability/
erosion/vibration, water pollution, the strain put on Utopia’s existing
amenities with the influx of workers and their families. The awareness
of these negative impacts gives the corporation the opportunity to repair
the relationship with the community, or to start maintaining a good
relationship, through seeking their approval for the solutions proposed
by the corporation to be put in place in exchange for the community’s
approval for it to operate. For example, investments should be made in
less noise, air, and water polluting methods of fracking. Vehicles used in
the corporation’s operations ought to be green and quiet, the offices have
to be green and energy-efficient and there should be accommodation built
112

113
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 upposing the G20 2021 agreement on a Global Minimum on corporate income tax
S
applies.
S. Kovats, ‘The Health Implications of Fracking’ (2014) 383 The Lancet 757; D. J. Davidson,
‘Evaluating the Effects of Living with Contamination from the Lens of Trauma: A Case
Study of Fracking Development in Alberta, Canada’ (2018) 4 Environmental Sociology
196; M. Xu and Y, Xu, ‘Fraccidents: The Impact of Fracking on Road Traffic Deaths’
(2020) 101 Journal of Environmental Economics and Management 102303.
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to host staff and their families. Investments in public amenities can also be
done to offset the additional strain in the increase in the demand because
of the introduction of fracking. Furthermore, it is also advisable for the
corporation to have some resources ring-fenced for the occurrence of
any incidents or disasters which would adversely impact the community
of Utopia. For example, for the compensation of victims of operational
disasters like fracking induced earthquakes, contamination clean up, or
the restoration of amenities damaged by the corporation’s activities. It is
only with these contingency plans being approved by the communities
that the corporation would be able to gain its social licence to operate.
And ultimately, scholarships’ programmes can be set up that build a closer
nexus between businesses and society and the importance of the circular
economy. Only a corporate attitude that aims to make reinvestments
of the profits back into the workers will secure the corporation’s longterm operational cycles. The monitoring of the social licence can be
done through reaching agreements with the community regarding the
following organisational steps and decisions, e.g.: license and monitoring
assignments; compliance with the OECD Guidelines, UNGP and the ILO
standards; and adhering to the G20’s decision on paying locally at least
15% minimum income tax.
6. CONCLUSION
In this article, we evaluated how corporate law and capital maintenance
standards could contribute to the realisation of sustainable development.
At present, the corporate stewardship and governance is fixated on
securing a solvent corporation by considering only its financial health.
This limited focus hampers the corporation’s role in achieving ESG
stewardship. Consequently, we proposed to redefine corporate solvency
so that it encompasses natural and human capital in addition to financial
capital, because the success of a corporation is based on and is dependent
on all three forms of capital. Our discussion focused on corporate
boards’ obligations to present, maintain, and repair the three capitals
before initiating or agreeing to any corporate capital distributions to the
shareholders. The integration of natural and human capital into the legal
corporate capital definition is needed to align ESG leadership with the
circular economy business model and the social foundation and to attain
the SDGs. The implementation of a circular business model and adopting
a business approach aimed at the realisation of the social foundation are
essential for effectively addressing the major global challenges of our
time: climate change, damaged ecosystems and lost biodiversity, and
global health. Without formulating an answer to these challenges and
tackling them, the SDGs, and thus sustainable development will remain
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a utopian concept. Ultimately, corporations will lose their licence to
operate, miss out on resources needed for their business, and will incur
large problems and losses due to climate change-related disasters.
Corporate law and capital maintenance standards are the spiders in the
corporate webs in the world. These rules have the power to prescribe
corporations how to set up their balance sheets, organise their corporate
reporting, and business models. They dictate what a solvent corporation
is. As a common rule among the various selected jurisdictions, a
solvent corporation is (generally) free to distribute corporate funds to
its shareholders and other financial stakeholders. Our proposal aims
to integrate in the corporate capital and capital maintenance standards,
those actions that a corporation need to take to internalise the externalities
caused by its business activities. Our proposal ensures that no adverse
consequences will take place and if the likelihood of these consequences
were to materialise, they can and will be neutralised. We argue that
these steps ought to be taken before any money leaves the corporation
to its financial investors. However, we do not consider financial investors
less important than the other stakeholders. Our proposal is a reaction
to the observation that ecological and social damages produced by
business activities are no longer tolerated by civil society, cause natural
disasters which will impact the lives of many future generations, and are
increasingly regulated by law. All damages should be prevented, avoided
and as a last resort, repaired. The reason is that the costs to prevent, avoid,
and repair them are to be considered as the costs of pursuing business
activities. All costs need to be dealt with before money can be labelled
as corporate earnings. Only when all costs are provided for, including
those that will come up in the future and have a relation with the current
business activities, can the status of corporate solvency be attained. And
only a solvent corporation in our definition of corporate solvency can
distribute funds to its financial shareholders.
This article focuses on the corporation’s capital maintenance. We do not
consider the scenario of a corporation falling insolvent under the threecapital balance sheet test. However, with the incorporation of natural and
human capital into the balance sheet, constituents under the two capitals
will be afforded derivative actions like the present financial derivative
actions which are afforded to the corporate investors and creditors. This
discussion is however for another article.
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THE NETWORK SCIENCE,
INTERNATIONAL LAW, AND CORPORATIONS:
A THEORETICAL FRAMEWORK FOR
CORPORATE ACCOUNTABILITY
Elif Oral1
“If, in some cataclysm, all of scientific knowledge were to
be destroyed, and only one sentence passed on to the next
generation of creatures, what statement would contain the
most information in the fewest words? I believe it is the
atomic hypothesis that all things are made of atoms — little
particles that move around in perpetual motion, attracting each
other when they are a little distance apart, but repelling upon
being squeezed into one another. In that one sentence, you will
see, there is an enormous amount of information about the
world, if just a little imagination and thinking are applied.”
– Richard Feynman2 –
1. INTRODUCTION
The era of ‘Globalization 4.0’ comes with its adverse consequences such
as geopolitical struggles, replacement of cooperation by competition and
confrontation among world actors, rising economic and social inequalities,
and ecological disasters triggered by the unsustainable policies and
practices of the international community. No doubt, the challenges posed
by the coronavirus disease (COVID-19) pandemic further added to the
already existing global sustainability concerns.3 According to the United
Nations (UN) Sustainable Development Goals Report of 2020, the Decade
1

2
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of Action and the initial observations on the effects of COVID-19 on
achieving the Sustainable Development Goals demonstrate that we may
be at a very critical turning point, and it is crucial to find transformative
pathways towards sustainability in these turbulent times.4
In this new era, the international community, including the businesses,
may witness a transformation of international law evolving to adapt to
the changes in global relations and socioeconomic and environmental
interactions between distant coupled natural and human systems.5
At the World Economic Forum of 2019, Surya Deva, the Chair of the
UN Working Group on Business and Human Rights, emphasizing the
need to ensure a sustainable and inclusive development, called on the
governments and Davos leaders to include human rights responsibilities
of business in their agenda.6 A year later, the world is in need of a
cohesive and sustainable recovery also from the effects -and causes- of
the COVID-19 pandemic. In this article, I argue that in shaping a new
global architecture for Globalization 4.0,7 the network theory can be used
for developing a global holistic and coherent model for economically,
socially, and environmentally sustainable and accountable businesses.
For this purpose, in Section 2, I introduce the network theories applicable
to the social, organizational, and legal aspects of corporate and global
governance. In Section 3, I demonstrate that in line with the ongoing work
of the Open-ended intergovernmental working group on transnational
corporations and other business enterprises with respect to human rights,
the new model of international governance and corporate accountability
can be conceptualized and further developed based on the theories and
methods of network science. In Section 4, I conclude that international
and national institutions and their functioning strategies may be
reimagined and organized as a ‘glocal’ network of networks for filling
the accountability gap regarding corporate human rights violations.

4

5

6

7
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2. THE NETWORK THEORIES AND THE LEGAL WEBS
Network science has been initially defined in 2005 as ‘the organized
knowledge of networks based on their study using the scientific method’.8
Networks (graphs) and related mathematical and computational tools
allow us to analyse, model, and understand the common structures,
evolutionary patterns, and collective behaviours9 of actors (nodes or
edges) and relations (links or vertices) in a physical, biological, or social
system by using a representative abstract structure (topology).10 We are
surrounded by and live in technological, informational, biological, and
social networks. Network science has also been a research tool in various
legal contexts, among others, to understand legal citation networks,11
precedent networks,12 legal social networks,13 governance networks,14
regulatory networks,15 and criminology networks.16 For example,
patents,17 constitutionalism,18 immunity of Heads of States,19 and
international law-making20 have been subjected to network analysis by
legal scholars. The growing interest in the computational legal sciences
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would further enable the legal scholars to use computational analysis
methods in legal research.21
Network science can also be used in designing a new architecture for
corporate sustainability responsibilities. In building a networked
accountability mechanism, we can use 1) social and organizational network
analysis to understand the corporate organizational model (Section. 2.1.1),
and the global governance network (Section 2.1.2), and 2) legal network
analysis to demonstrate the reflection22 of these social and organizational
phenomena in the international, regional, and national legal regulatory
spheres (Section 2.2).
2.1 Social and organizational network: multiplicity of actors
2.1.1 The company: value chain network analysis
Manuel Castells, in his famous first book of a trilogy The Rise of the
Network Society23 puts that the main transformation of the organizational
model of corporations to adapt to the rapid economic and technological
changes has been a shift from the static, tree-structured, vertical
bureaucracies to a dynamic, web-structured, horizontal corporate model.
This new model is inspired by the East Asian corporate organizational
pattern operating with the networking strategies, such as participation,
coordination, and decentralization of the units.24 Castells argues that
while the interaction between the global and local institutions continues
to exist, the transnational character of the networks becomes more and
more internationalized.25
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According to Castells, the transnational corporations (TNCs) emerge
as networks of firms, and of subunits of firms, which are either centred
around one major parent company having the wealth and technology,
or work as cooperative networks of small-and-medium sized enterprises
(SMEs).26 While the latter has relatively a limited role in the global
economy, the former has been the major type of networked organization
forming oligopolies.27 Network science explains the formation of
corporate oligopolies — and monopolies — on the basis of the power
law. According to this rule, a node which has already many links (then,
it is called the ‘hub’) is likely to get more links than a smaller hub having
lesser links (See Section 2.1.2).28
Folke et al. argue that a handful of large TNCs, mostly head-quartered in
the United States, China, United Kingdom, Japan, France, and Germany,
which generally consolidate, creating oligopolies — and monopolies — of
certain products or product types in specific sectors such as agrochemicals,
animal pharmaceuticals, mining, and fossil fuels, have the most adverse
impacts on the biosphere.29 The analysis of the global corporate network
demonstrates that the persistence of centrality of a corporation is
correlated with the gross domestic production of the country, where
the corporation is operating in.30 In the networked world order, the lead
companies of high-income Northern countries outsource the product
creation to low-income Southern countries, but keep the control over
core value creation.31 Thus, these dominant (focal) corporations, which
are mostly interlinked and interdependent, may play a significant role,
in leading a systemic transformation towards sustainability within the
planetary boundaries by imposing effective standards in their supply
chain network, combined with effective government regulations.32
The social and organizational network analysis allows us to comprehend
the structure of the global value chain of TNCs. In a value chain network,
multiple interdependent corporations are a focal company’s subsidiaries
and suppliers. In other words, the focal company, which connects the initial
26
27
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(2016) 6 Social Network Analysis and Mining, 97.
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between Sustainability, Company Leadership and Law’ (2018) 13(2) International and
Comparative Corporate Law Journal, 21.
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suppliers to the end customers, is the strategic centre of a supply chain
network.33 The components (actors) of this network are geographically,
organizationally, and legally fragmented. At the same time, they are
interconnected through contractual34 or factual relationships, such as
co-ownership ties,35 interlocking board membership36 or elite social
networks.37 Accordingly, they work mutually and cooperatively38 through
upstream and downstream linkages to produce value (i.e. products,
services, and activities).39 In other words, they constitute ‘the backbone
and the central nervous system’ of the world economy.40 Furthermore, the
competitor corporations in one sector usually have the same suppliers
and customers.41
Having the value chain network topology in mind, we can conclude that
the digitalization of the relations (links)42, capability of the actors (nodes)
to meet the requirements of the focal companies, codifiability of the
corporate standards, and the exchange of information among the actors
are key to a resilient and accountable business network. The macro-level
determinants, such as the quality of supporting institutions, changes
in consumption patterns, influence of social movements and nongovernmental organizations (NGOs) also affect the governance model of
the supply chain of a company.43
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2.1.2 The international community: global governance network analysis
Traditionally, only States and intergovernmental organizations were
considered as legal persons under international law. Thus, the first
network theories in international law and political science emerged
conceptualizing ‘transgovernmental’ or ‘transnational’ networks.44
However, the multiplicity and complexity of the participants (actors)
of international relations should not be limited to this strict positivist
understanding of international law.45 Today, the increasing social,
economic, and legal influence of non-state actors, such as NGOs,
corporations, standardization institutions, regulatory agencies,
and individuals including human rights defenders, workers, and
consumers on the international legal processes and law-making cannot
be disregarded (See Table 1, Column 1).46 These new quasi-actors of
international law confront or collaborate as networks in various fields,
including trade, finance, and human rights,47 and shape the architecture
of the global economic governance48 like the atoms moving around in
perpetual motion. A corporation’s position (and power) in the network
may affect the domestic regulatory policies of States on trade, human
rights, and the environment.49 Likewise, a State’s policies and laws are
shaped according to her level of involvement in the economic activities.50
For example, a transnational investor State, a State having powerful stateowned enterprises, or a State ‘outsourcing governance’51 would have a
transformative effect on the capitalistic political order due to the laws
and policies she adopts.52
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Anne-Marie Slaughter, describing the international system as a web,
draws a picture in which every State and non-state actor, whether legal
or illegal, intersects and overlaps more densely on certain points of the
world, and has less connection on other places of the Earth.53 Looking
from this lens, in this small-world network, everything and everybody,
including States, international organizations, corporations, NGOs and
even individuals, is connected by maximum six-degrees.54 That is to say,
everything and everybody is only six people —or institution— away from
each other (Figure 1). This connection is neither completely regular nor
completely random, but in-between.55 The small-world theory has also
been used for explaining, foreseeing, and preventing disease spreading
and pandemics, whether among the computers or humans.56
Figure 1: Small-world network model

Source: Recoloured and adapted from Schulllz, Small world network example,
CC BY-SA 3.0, available at https://www.en.wikipedia.org/wiki/Small-world_network,
accessed 19 November 2021.
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Small-world network characteristics can be found not only in human
social networks, but also in the commercial networks such as the
ownership links of corporations, or institutional networks such as the
board of directors of large corporations.57 The SMEs in the supply chain
of a corporation also constitute a small-world network with the other
corporations. However, some institutions or persons are more connected
to other institutions or persons than others. These biggest —and the
bigger— nodes, also called ‘the connectors’,58 at the intersection point of
the smaller nodes are ‘the hubs’, which demonstrate the power of ‘the
clusters’ (the modules) that they are located in. A small change made in one
of these hubs can have a big impact in the overall structure of a complex
network. For example, a ‘connector’ TNC can influence the sustainability
standards adopted by the SMEs in its supply chain. Likewise, a powerful
‘connector’ international organization such as the European Union can
influence not only the regulatory choices of its member states, but also
of its trade partners such as the Unites States, Switzerland, Turkey, and
Japan.59
There are various network models, such as the ring, the star, the tree,
the bus, and the mesh topologies, which are named according to their
shapes. These models can be used for explaining the relationship
between characteristically different actors and/or institutions. The
resilience of a network model may be affected, among others, by the
strength of the relationship (link) between the various actors (nodes), and
the characteristics and powers of these actors. For example, according to
Paul Baran, a communication web weaved as a distributed mesh network
with no focal point would be the most resilient topology, even capable
of standing against a nuclear attack.60 However, according to AlbertLászló Barabási, the lack of modules makes this topology vulnerable
against internal and external ‘errors’, such as viruses or other similar
threats.61 Barabási argues that the modular structures are more resilient
against distortions, because reparation and replacement of the modules
is easier and possible without infringing the whole system. Furthermore,
self-organized real-world networks, such as the World Wide Web,
57
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have the pattern of scale-free networks62 having a modular structure in
a hierarchically organized web operating in accordance with the two
principles of network science: 1. Growth: Networks are dynamic, they
expand and evolve gradually by adding new nodes, and 2. Preferential
attachment (i.e. the power law or ‘the rich-get-richer’ phenomenon):
A new node in the network prefers to attach to a ‘popular’ node that
already has more links than the other nodes, and thus is more likely to
constitute a hub.63
A resilient system requires constant flow of information and cooperation
among the nodes. Although the success of a network topology depends
on its objective and function, studies on the social network analysis
demonstrate that many resilient models are hybrids of hierarchies and
modular networks, more like Paul Baran’s decentralized hub-and-spoke
network.64 The hub-and-spoke network model is used in many areas
from telecommunication to transportation.65
In international trade, too, we can spot many forms of a hub-and-spoke
network. I propose the use of a modified hub-and-spoke network in the
form of a modular hierarchical model developed by Barabási together
with his doctoral student Erzsébet Ravasz and his former thesis advisor
Tamás Vicsek, in which there is a descending hierarchy of centrality and
connectedness with modules combining density and diversity (Figure
2).66 Barabási argues that this model is the generic property of most of
the real-world networks from cell biology to computer systems, from
economy to criminal organizations.67 These modules would also well
reflect the regional and local specialization of institutions and persons
(self)organized in the small-world of the twenty-first century’s global
economy (See Section 3).
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Figure 2: Modular hierarchical network model

Source: A-L. Barabási, Network Science, Image 9.33, design and data visualization credits:
Max Tillich, Kim Albrecht, Mauro Martino, Márton Pósfai and Gabriele Musella, available
at www.networksciencebook.com/chapter/9, CC BY-NC 3.0, accessed 19 November 2021.

2.2 The global legal network: multiplicity of regulatory regimes
As explained in Section 2.1.1, the corporate value chain network consists
of geographically, organizationally, and legally fragmented actors. Section
2.1.2 demonstrated that the relations among the actors of international
community can be analysed from the lens of network theories. As a
consequence of this complex networked structure, the regulation of
corporate activities can also be understood using the tools of network
science.
The multiplicity of actors and complexity of relations involved in
international trade results in the multilayer68 complex networks of legal
sources.69 The statutory and regulatory network analysis helps us to
understand not only the interaction of various norms regulating corporate
68
69

M. Kivelä et al., ‘Multilayer Networks’ (2014) 2(3) Journal of Complex Networks, 203.
For a discussion regarding the consequences of interpretation of the UN Guiding
Principles on Business and Human Rights by multiple actors E. Partiti, ‘Polycentricity
and polyphony in international law: Interpreting the corporate responsibility to respect
human rights’ (2021) 70 International and Comparative Law Quarterly, 133.
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conduct, but also the structure and dynamics of a representational
network of actors and institutions involved in the web of human rights
accountability mechanisms established under international, regional,
and various national legal systems (See Table 1, Column 2).
The current regulatory framework for corporate human rights
responsibilities is a web of 1) international and regional soft law
documents adopted within the international organizations, 2) various
forms of standardization and certification, 3) self-regulation and practices
of corporate social responsibility,70 4) extra-territorial application of home
state legislation, 5) regional and/or national mandatory environmental
and human rights due diligence legislation (or transnational sustainability
laws),71 5) host state legislation (See Table 1, Column 3). However, this
distorted regulatory network of hard and soft laws on business and
human rights results in accountability gap regarding corporate wrongs,
especially when gross human rights violations perpetrated by big TNCs
are at issue.72
Fleur Johns refers to a Spanish proverb to demonstrate this accountability
gap: ‘Como telas de aranas son las leyes, que prenden a los moscas y no al milano’
(Laws, like the spider’s web, catch the fly and let the hawk go free).73
On the other hand, unlike the single and weak lone hunter spider webs,
the ‘communal spider webs’,74 weaved collectively by various spider
colonies, are more flexible and resilient against distortions, and they catch
less but larger preys.75 However, Barabási defines real-world networks as
‘webs without a spider’. In other words, the real-world networks are not
designed by a spider, but are self-organized.76 He continues explaining
these decentralized scale-free network of sub-networks determined by
the rules of growth and preferential attachment as follows:
70
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They offer a vivid example of how the independent actions of
millions of nodes and links lead to spectacular emergent behavior.
Their spiderless scale-free topology is an unavoidable consequence
of their evolution. Each time nature is ready to spin a new
web, unable to escape its own laws, it creates a network whose
fundamental structural features are those of dozens of other webs
spun before. The robustness of the laws governing the emergence
of complex networks is the explanation for the ubiquity of the
scale-free topology, describing such diverse systems as the network
behind language, the links between the proteins in the cell, sexual
relationships between people, the wiring diagram of a computer
chip, the metabolism of the cell, the Internet, Hollywood, the
World Wide Web, the web of scientists linked by coauthorships,
and the intricate collaborative web behind the economy, to name
only a few.77
In real-world networks, such as a corporate accountability network, the
topological robustness and resilience come from the multiplicity and
diversity of actors and applicable norms (Table 1). The modules (hubs) in
these scale-free networks ensure that the system adapts to internal and/or
external ‘errors’ by dynamically changing its mode of operation in order to
continue its basic functions despite the errors. Consequently, in real-world
networks, there is no central node in the middle of the web, whose removal
could break the web. In Section 3, based on this topology and the ongoing
work for drafting a binding business and human rights treaty, I will try
to demonstrate and visualize a glocal network of formal and informal,
vertical and horizontal, global, regional, national, and local sub-networks
of actors (nodes) and the complex set of regulations and relations (links),
which would spin the new architecture for Globalization 4.0.
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3. THE ARCHITECTURE OF THE GLOCAL NETWORK FOR
CORPORATE ACCOUNTABILITY

The new model of corporate accountability for human rights violations
should be resilient against not only political, legal, or economic errors,
such as reluctancy in adopting national laws, lack of international
enforcement mechanisms, or financial crises, but also physical errors
such as pandemics. As explained above in Section 2.1.1, corporations
of the twenty-first century organize and function as networks. Thus,
their regulation and supervision should also be organized in the form
of a network of international, regional, and national 1) hard and soft law
instruments (links), and 2) judicial and quasi-judicial institutions (nodes).
The topology would be a loosely self-organized ‘glocal’ hub-and-spoke
network having a hierarchical modular structure, which reflect best the
market economy.
The term ‘glocal’ (dochakuka), a blend of ‘global’ and ‘local’, has originally
been used by the Japanese business marketing strategists in 1980s,
and became a popular term for sociologists by 1990s.78 Urry defines
glocalization as ‘parallel, irreversible and mutually interdependent
processes by which globalization-deepens-glocalization-deepensglobalization and so on.’79 The term ‘glocal’ perfectly fits the webstructured horizontal corporations model (Section 2.1.1) operating in the
networked world of fluid international politics and economy (Section
2.1.2). The hierarchical modular network model is ‘local’, because
in the centre of each module (hub) there is the State actor in constant
and dynamic interaction within itself, i.e. with the national and local
institutions and persons. It is ‘global’ because each of these local modules
are horizontally connected to other national and/or local stakeholders,
and vertically to the regional and international structures, in a soft
hierarchy. In other words, they both create and become subject to the
hard and/or soft regulations of the organized actors such as the United
Nations, the Organization for Economic Cooperation and Development,
and the European Union.
The complexity of the multipolar global order is also reflected in the
multiplicity and diversity of actors, regulatory regimes, and legal norms
pertaining to the corporate human rights obligations (Table 1). In this
patchwork of State-based and society-based institutions and actors, each
actor (agent) shapes the composition and functioning of the institution
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(structures), and the structures shape the behaviour of the agents.80 Thus,
a small change in the behaviour (and laws) of one of the actors, may
have a big impact in the behaviour of all other actors (Section 2.1.2).81
Looking through the lens of the modular hierarchical network model,
public and private actors (i.e. all stakeholders) are the nodes, and the
regulatory regimes, including the contractual or de facto relationships,
and formal and informal communications between these actors are the
links. The resilience of a network is also determined by the strength and
consistency of its links, which can be ensured by participation, integration,
enforcement, and institutionalization in each module.
The home States and host States are the strong central hubs in each
module. Thus, they ensure the resilience of the system by effectively
enforcing the accountability norms. For example, the mandatory
corporate environmental and human rights due diligence legislations
adopted by States —and possibly by the European Union in the future—82
would be one of the strongest links of the web ensuring corporate
accountability. The adoption of an international business and human
rights treaty may also fill the accountability gap concerning corporate
activities violating human rights norms. This would on the one hand
ensure the harmonisation of the content of State obligation to protect,
and on the other hand concretize corporate obligation to respect in one
single hard law document. However, legal regulation should accompany
independent and specialized global and local institutions not only to
ensure effective enforcement of obligations, but also to encourage and
facilitate participation and communication of all stakeholders, especially
the communities, groups, and individuals who are adversely affected by
the corporate activities.
Currently, the Open-ended intergovernmental working group on
transnational corporations and other business enterprises with respect
to human rights, established by the UN Human Rights Council,83 is
working on a ‘Legally Binding Instrument to Regulate, in International
Human Rights Law, The Activities of Transnational Corporations and
Other Business Enterprises’84 —hereinafter the Draft Business and
80
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Human Rights Treaty— and a Draft Optional Protocol.85 It is envisaged
to become an inter-State treaty imposing on States the obligation to
undertake concrete legislative, administrative, and judicial measures
for ensuring the effective implementation of their primary obligation
to respect, protect, fulfil and promote human rights, against third-party
threats, including from corporations that ‘undertake business activities
of transnational character’ (article 3(1)), ‘within their territory or
jurisdiction, or otherwise under their control’ (article 8(1)).86 Accordingly,
the States Parties would be obliged to take necessary legal and policy
measures, including requiring corporations to undertake human rights
due diligence measures (article 6(1)) in order to respect all internationally
recognized human rights (article 1(2))87. In short, the Draft Business and
Human Rights Treaty can be regarded as the legally binding form of the
UN Guiding Principles on Business and Human Rights strengthened
with international and national implementation and enforcement
mechanisms. This framework helps us to spin a corporate accountability
web based on the network theories referred to in Section 2.
‘The Committee’ —or a similar international judicial or quasi-judicial
organ— established under the Draft Business and Human Rights Treaty
would connect each module 1) inorganically via States, and 2) organically
via the ‘National Implementation Mechanisms’ (NIMs), —or a similar
national independent institution—88 (Figure 3). The NIMs, established
under the Draft Optional Protocol, will raise public awareness, cooperate
with other NIMs and NGOs, make recommendations to national
authorities (article 3), request information from the State and NIMs
in other States (article 4), conduct reviews on the implementation of
due diligence obligations, make visits and inspections at the business
facilities (article 5), receive and consider complaints to reach an amicable
settlement between the parties (article 6), and finally communicate the
complaint to the Committee in case of non-compliance.89
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The key persons from each national and/or local institution, such as the
chamber of commerce, trade union, environmental NGO, consumers’
NGO, corporation, and NIM should be in connection with the central
node, i.e. the State, in a particular module. International organizations are
also central hubs in separate modules, closer to the centre of the network
connecting more States to each other. Finally, the centre of the network can
be (re)imagined as ‘the Committee’. However, the Committee I place in
the ‘centre’ symbolizes the decentralized structure of this topology with
its soft power limited to a role of being the ‘connector’ and ‘facilitator’.
The Committee is authorized 1) to make general comments and normative
recommendations based on State reports and information received
from all other stakeholders, 2) to provide concluding observations and
recommendations based on State reports, and 3) to provide support to
the State parties for the implementation of the Draft Business and Human
Rights Treaty (article 15(4)). Additionally, if the States become parties to
the Draft Optional Protocol, the Committee will be empowered 1) to
receive and consider communications from or on behalf of individuals
or group of individuals (article 8), and 2) to make confidential inquiries
(article 11). However, the accountability mechanisms envisaged under
these instruments solely target States holding them primarily responsible
for human rights violations perpetrated by corporations.90
The flow of information to the Committee via the NIMs and the
transnational engagement and dialogue will eventually facilitate the
international community to take concerted legal, economic, and political
action in case of systemic failures by a State or a corporation. We should be
able to follow the simulation of this network and data flow in real time by
digitalization and the internet of things.91 This will ensure transparency
and accountability for unsustainable policies and practices.92 In turn,
it will also create opportunities for reshaping corporate models and
economies respecting and protecting the global commons while staying
within the planetary boundaries.93
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formal requests regarding mutual legal assistance and international judicial cooperation
(article 12(7)). However, I think this is over-institutionalisation, and already existing
State institutions or NIMs could have the same function.
Although it is beyond the scope of this article, I should stress that legally binding options
for holding corporations directly responsible in the international arena, especially
pertaining to acts constituting international crimes, and empowering an international
judicial organ for giving binding decisions would be one of the best options for filling the
accountability gap regarding corporate human rights and environmental obligations.
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P. Mason, PostCapitalism: A Guide to Our Future (Penguin, 2015), pp. 263–92.
For a reform proposal towards sustainable corporate policies in company law see
B. Sjåfjell, ‘Sustainable Value Creation Within Planetary Boundaries—Reforming
Corporate Purpose and Duties of the Corporate Board’ (2020) 12(15) Sustainability 6245.
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Thinking out-of-the-box, international law may also evolve in a way
allowing corporations, to become parties to international treaties.
Alternatively, corporations may adhere to the obligations envisaged in
the Draft Business and Human Rights Treaty. So, there will be a smart mix
of regulatory and voluntary action functioning in the form of a web in the
nervous system of the Earth for the survival of the planet and humanity.
This approach may be called as ‘democratic experimentalism’94, as
explained by Dorf and Sabel, where a central authority and decentralized
actors ‘together explore and evaluate solutions to complex problems that
neither alone would have been likely to identify, much less investigate or
address, without the exchanges with the others’.95
Figure 3: A synopsis of the corporate human rights accountability network

Source: Author’s own work CC BY-NC-SA 4.0 adapted from Barabási, Network Science,
www.networksciencebook.com/chapter/9, Image 9.33, CC BY-NC 3.0 and combined with
Schulllz, Small world network example, CC BY-SA 3.0 via Wikimedia Commons.
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Columbia Law Review, 267.
M.C. Dorf and C.F. Sabel, ‘Drug treatment courts and emergent experimentalist
government’ (2000) 53 Vanderbilt Law Review, 829, at 834.
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4. IN LIEU OF CONCLUSION
Today, apart from the emerging transnational sustainability laws, the
legal framework on business and human rights is mostly based on the soft
enforcement mechanisms of international law or on the self-regulatory
efforts of the private actors in the context of corporate social responsibility.
Ten years on from the unanimous endorsement of the 2011 UN Guiding
Principles on Business and Human Rights by the UN Human Rights
Council, the accountability gap regarding corporate responsibilities for
respecting human rights and the environment continues to be one of the
major sources of the social and environmental sustainability concerns of
the international community.
Katharina Pistor argues that capital is coded in law, which (re)creates
wealth and inequality.96 In international law, too, the law —or the lack
of law— and its non-enforcement (re)create the unsustainable policies
and practices of the international actors. Accordingly, international law
remains to be the justification for the status quo, despite the global crises
of finance, energy, climate, and health we have been witnessing since the
beginning of the twenty-first century.97 However, crises may also create
opportunities. The ongoing work of the Open-ended intergovernmental
working group for establishing an accountability mechanism under the
Draft Business and Human Rights Treaty may be regarded as such an
opportunity complementing the existing and evolving universal and
regional regulatory regimes of the international governance network as
explained in this article from the lens of network science.
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